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Preface 


On  October  30,   1972,   the  United  States  Congress  enacted 
Public  Law  92-6  03,  which  was  an  amendment  of  the  Social 
Security  Act.     Title  XI  of  that  Act  was  amended  by  the 
provision  of  Part  B,   titled  -  Professional  Standards 
Review.     The  declared  purpose  of  this  new  section  of  the 
Law  is  stated  in  Section  1151: 

"In  order  to  promote  the  effective,  efficient,  and 
economical  delivery  of  health  care  services  of  proper 
quality  for  which  payment  may  be  made (in  whole  or  in 
part)   under  this  Act  and  in  recognition  of  the  inter- 
ests of  patients,   the  public,  practitioners,  and 
providers  in  improved  health  care  services,   it  is 
the  purpose  of  this  part  to  assure,   through  the 
application  of  suitable  procedures  of  professional 
standards  review,   that  the  services  for  which 
payment  may  be  made  under  the  Social  Security  Act 
will  conform  to  appropriate  professional  standards 
for  the  provision  of  health  care  and  that  payment  for 
such  services  will  be  made-- 

"(1)   only  when,   and  to  the  extent,  medically 
necessary,   as  determined  in  the  exercise 
of  reasonable  limits  of  professional 
discretion;  and 

"(2)    in  the  case  of  services  provided  by  a  hos- 
pital or  other  health  care  facility  on  an 
inpatient  basis,   only  when  and  for  such 
period  as  such  services  cannot,  consistent 
with  professionally  recognized  health  care 
standards,   effectively  be  provided  on  an 
outpatient  basis  or  more  economically  in 
an  inpatient  health  care  facility  of  a 
different  type,   as  determined  in  the 
exercise  of  reasonable  limits  of  professional 
discretion . " 

Most  physicians , and  many  other  providers  of  health  care, 
agree  that  this  legislation  constitutes  the  most  signifi- 
cant issue  affecting  the  practice  of  medicine  today. 
Probably  no  federal  law  has  ever  generated  so  much  contro- 
versy.    Part  of  this  conflict  arises  from  the  fact  that 
many  of  those  who  will  be  influenced  by  this  legislation 
have  not  been  adequately  informed.     Our  common  political 
experience  has  witnessed  this  behavior  repeatedly.  The 
heat  of  criticism  and  objection  from  many  sectors  of 
organized  medicine  has  reduced  the  ability  of  many  physi- 
cians to  obtain  a  clear  view  of  this  issue. 


It  is  our  belief  that  the  educational  objectives  of  every 
great  university  should  include  the  freedom  to  pursue 
truth,  minimize  bias  and  enlighten  the  people.     In  this 
role  the  recognition  and  analyses  of  controversy  is  a 
continuing  challenge.     PSRO  in  its  present  form  represents 
such  a  controversy.     Since  individuals  entrusted  with  the 
responsibility  for  making  prudent  and  effective  judgments, 
which  may  affect  the  quality  of  life,  must  be  afforded  the 
opportunity  for  full  disclosure  of  all  the  facts  concerning 
PSRO,   the  University  of  California  decided  to  respond  to 
that  challenge. 

On  September  21,   1974,   an  educational  symposium  on  Professional 
Standards  Review  Organizations  was  held  at  the  Beverly  Hilton 
Hotel  in  Beverly  Hills,  California.     The  symposium  was 
presented  by  the  Department  of  Continuing  Education  in 
Health  Sciences,   UCLA  Extension.     It  was  co-sponsored  by 
the  School  of  Medicine  and  the  School  of  Public  Health, 
University  of  California,   Los  Angeles.     It  was  presented 
in  cooperation  with  the  California  Regional  Medical  Program, 
the  California  Hospital  Association,   the  Hospital  Council 
of  Southern  California  and  the  Medical  Care  Section  of  the 
American  Public  Health  Association,   Southern  California 
Region . 

The  program  qualified  as  a  course  for  credit  by  the 
California  Board  of  Examiners  of  Nursing  Home  Administrators. 
The  symposium  was  organized  by  Raymond  D.   Goodman,  M.D.,M.P.H., 
with  the  assistance  of  the  Program  Coordinator,   Donna  Reckseen. 

The  audience  was  composed  of  some  of  our  most  responsible 
providers  of  health  care  delivery.     Almost  every  registrant 
was  either  a  chief  of  staff  of  a  health  care  facility,  a 
hospital  administrator,   an  insurance  executive  or  a  research 
specialist  in  health  care  services.     Although  the  majority 
of  persons  attending  this  program  came  from  California, 
the  audience  also  included  health  advocates  and  news  editors 
from  Arizona,  Hawaii,   Illinois,  Kansas,  Missouri,  Washington/ 
DC  and  Wisconsin.     The  principal  speakers  constituted  a 
panel  of  nationally  known  authorities  selected  for  their 
expertise  and  practical  experience. 

At  the  planning  and  development  level  our  appreciation  is 
extended  to  Martin  D.   Shickman,  M.D.,  Associate  Director, 
Department  of  Continuing  Education  in  Health  Sciences, 
University  Extension,  UCLA,   and  to  our  dedicated  working 
staff;   Linda  Worthman,  M.P.H.,   Sophie  Davison  and  Judith 
I verson . 


Raymond  D.  Goodman,  M.D.,  M.P.H. 
Editor 
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THE  PROCEEDINGS 


.  .  .of  an  educational  symposium  on  P.S.R.O. 
held  September  21  ,  1  974  under  the  auspices 
of: 


Department  of  Continuing  Education  in  Health 
Sciences,  University  Extension;  The  School  of 
Medicine;  and  The  School  of  Public  Health,  at 
The  University  of  California,  Los  Angeles. 


RAYMOND  D.  GOODMAN 


Dr.   Raymond  Goodman  received  his  Bachelor's  Degree  and 
Doctorate  in  Medicine  from  the  University  of  Chicago. 
He  is  a  practicing  Internist,   Fellow  of  the  American 
College  of  Physicians,   and  has  been  on  the  faculty  of 
the  UCLA  School  of  Medicine  for  the  past  25  years. 
He  has  worked  extensively  with  medical  records,  utili- 
zation review  and  medical  care  evaluation.     In  1972  he 
received  his  Masters  Degree  in  Public  Health  at  UCLA. 
He  has  served  as  the  Physician  Coordinator  for  Retro- 
spective Medical  Audit  at  the  Cedars-Sinai  Medical 
Center  in  Los  Angeles  and  is  the  Editor  of  "Monograph 
on  Medical  Care  Audit",  published  in  1974  at  the 
University  of  California. 
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Introduction 
Raymond  D.   Goodman,   M.D.,  M.P.H. 

The  history  of  the  practice  of  medicine  in  the  United 
States  will  recognize  at  least  three  specific  dates  as 
representative  major  events  in  the  Twentieth  Century. 
The  first  of  these  is  1910  when  the  Flexner  Report  was 
issued.     This  study  revealed  the  deplorable  conditions 
existing  in  medical  education  and  recommended  changes 
which  established  standards  for  the  education  and 
training  of  physicians.     It  provided  the  major  impetus 
which  led  to  the  creation  of  the  American  College  of 
Surgeons,  The  American  College  of  Physicians  and  the 
Joint  Commission  on  Accreditation  of  Hospitals.     In  1965 
the  passage  of  Medicare  and  Medicaid  introduced  for  the 
first  time  a  national  program  of  funding  under  the 
Social  Security  Act  for  the  partial  payment  of  health 
care  for  the  aged  and  indigent.     In  October  1972, 
perhaps  the  most  significant  legislation  to  affect  the 
practice  of  medicine  became  the  law  of  the  land.  This 
was  Public  Law  92-603  which  contained  the  provision  for 
the  establishment  of  the  PSRO.     The  Professional  Standards 
Review  Organization  was  assigned  the  responsibility  for 
reviewing  the  medical  care  that  doctors  provide  in  both 
hospitals  and  nursing  facilities  to  the  beneficiaries 
of  Medicare,  Medicaid  and  Maternal  and  Child  V7elfare 
health  programs. 

For  the  first  time  in  our  history,   the  federal  government, 
acting  under  a  mandate  of  the  Congress  and  approved  by 
the  President  of  the  United  States,   felt  that  it  was 
necessary  to  develop  a  national  program  to  monitor  the 
"effective,   efficient  and  economical  delivery  of  health 
care  services  of  proper  quality  for  which  payment  could 
be  made  under  this  Act." 

Since  that  date  there  has  been  an  incessant  furor  of 
controversy  between  some  of  the  forces  of  organized 
medicine,  who  have  viewed  this  action  as  a  means  of 
controlling  costs  at  the  expense  of  quality  . . .   and  on 
the  other  side  by  some  of  the  forces  of  public  health, 
consumerism  and  other  egalitarians  who  view  this  action 
as  a  necessary  right  of  the  people  to  achieve  quality 
care  on  a  cost-effective  basis. 

Physicians  have  raised  many  questions  which  deserve  to 
be  answered.     American  medicine  has  achieved  great  dis- 
tinction through  its  own  systems- for  maintaining  pro- 
fessional excellence  and  it  questions  the  action  of  the 
government  interfering  in  what  we  all  know  as  peer  review. 
Many  physicians  feel  that  peer  review  as  it  is  being 
practiced  today  is  adequate  to  meet  the  needs  of 
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guaranteeing  high  quality  performance.     Relatively  few 
question  the  premise  that  only  physicians  can  determine 
the  criteria  for  high  quality  medical  care. 

Physicians  are  concerned  that  the  level  of  quality  care 
under  a  system  of  PSRO  will  decline  to  the  lowest  common 
denominator.     Physicians  have  likewise  expressed  great 
concern  that  the  confidential  medical  data  on  individual 
patients  would  not  be  preserved  under  the  PSRO  system. 

Another  source  of  controversy  arises  from  the  fact  that 
the  PSRO  law  contains  punitive  sanctions  which  may  be 
applied  in  certain  areas  of  potential  abuse  by  physicians. 
Commenting  on  this  factor,   Dr.  Kerr  White,  Professor  of 
Medical  Care  at  the  Johns  Hopkins  University  has  said, 
"An  educational,   rather  than  a  punitive  approach  seems 
to  be  preferable  if  medicine  is  to  maintain  its  professional 
traditions . " 

What  is  the  case  for  the  advocates  of  PSRO?     The  decade 
of  the  seventies  can  readily  be  identified  as  the  era 
in  which  consumers,   and  this  certainly  must  include 
persons  seeking  health  care,   have  demanded  accountability 
from  their  providers.     No  institution,   industry  or  pro- 
fession will  be  exempted  from  this  inevitable  social, 
political  and  economic  encounter. 

The  increased  costs  of  health     care  in  the  United  States 
have  now  reached  the  height  of  100  billion  dollars  a 
year.     This  represents  nearly  10%  of  the  Gross  National 
Product.     Our  representatives  in  the  government  have 
recognized  that  it  has  become  imperative  to  assure  the 
people  of  our  country  that  the  medical  care  they  receive 
through  public  funds  will  be  spent  on  those  services  which 
are  medically  necessary,  of  appropriate  quality  and  in 
a  setting  which  is  most  suitable  to  meet  their  needs. 
It  is  their  hope  that  the  PSRO  system  will  be  a  giant 
step  forward  toward  achieving  that  goal. 

If  quality  medical  care  is  to  be  provided  for  a  nation 
of  210  million  people  without  wasting  our  financial  and 
professional  resources,   it  seems  both  reasonable  and 
necessary  to  identify  some  common  areas  in  medical  care 
delivery  with  which  most  physicians  can  agree.  The 
setting  of  standards  under  any  system  raises  many  ques- 
tions which  deserve  comprehensive  examination  and  prudent 
action . 

In  designing  today's  program  we  have  attempted  to  bring 
you  the  most  authoritative  spokesmen  on  this  subject. 
A  wide  spectrum  of  perspectives  will  therefore  be  pre- 
sented.    In  selecting  the  speakers  for  today's  program 
we  are  seeking  a  response  to  some  of  the  controversial 
problems  alluded  to  in  this  introduction.     We  shall  hear 
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some  opinions  concerning  the  ways  in  which  PSRO  may 
affect  the  professional  performance  of  the  practicing 
physician.     We  shall  learn  some  of  the  facts  regarding 
the  responsibility  of  the  hospital  medical  staff  and 
the  Board  of  Trustees  to  the  PSRO.     A  perspective  on 
how  the  setting  of  standards  by  PSRO  may  affect  the 
quality  of  medical  care  delivery  will  be  examined  by 
an  officer  of  the  American  College  of  Physicians.  And 
what  will  be  the  role  of  the  major  insurance  companies, 
which  up  until  now  have  played  the  key  role  in  monitoring 
effective  utilization  review?     Their  new  role  under 
PSRO  will  be  proposed  to  this  audience  by  the  key  spokes- 
man for  the  Blue  Cross  Association.     We  are  also  fortunate 
to  have  with  us  today  one  of  the  nation's  foremost  author- 
ities on  the  subject  of  legal  liability  and  confidentiality, 
and  we  look  forward  to  his  evaluation  and  perspective  in 
this  area  of  great  concern.     Most  of  us  are  neophytes 
regarding  the  PSRO  as  a  working  organization.     The  only 
statewide  program  with  an  experienced  track  record  is 
now  in  the  state  of  Utah,   and  the  executive  administrator 
of  that  program  is  with  us  today  to  tell  us  firsthand 
about  their  experiences  in  operating  a  model  PSRO.  As 
our  keynote  speaker,  we  are  pleased  to  have  the  man 
whose  job  for  the  past  year  has  been  the  awesome  respon- 
sibility of  directing  the  office  of  PSRO  in  Washington, 
D.C.     As  your  program  chairman,   I  wish  to  thank  each  of 
our  speakers  for  accepting  our  invitation  to  address 
this  symposium. 

It  is  our  earnest  hope  that  the  information  and  discussion 
during  these  proceedings  will  enable  us  to  have  a  more 
informed  basis  for  reaching  valid  decisions  on  this  vital 
issue.     Like  a  ship  navigating  from  one  port  to  another, 
the  trip  is  seldom  made  in  a  straight  line.     Let  us  hope 
that  we  can  blend  education  and  idealism  with  wisdom  and 
prudence.     As  health  professionals,  we  hold  a  position 
of  high  confidence  and  trust.     We  must  fulfill  that 
responsibility  by  accepting  the  challenge  to  look  beyond 
the  divisions  and  keep  always  foremost  a  respect  for 
human  life  and  the  quality  of  its  existence. 
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HENRY  E.  SIMMONS 


Dr.  Henry  Simmons  received  his  Bachelor's  Degree  and 
Doctorate  in  Medicine  from  the  University  of  Pittsburgh. 
After  completing  his  internship  and  residency  in  internal 
medicine,  he  entered  private  practice  in  Lexington  and 
Boston,  Massachusetts.     Four  years  later  he  returned  to 
school  at  Harvard  University,  where  he  earned  his  Master's 
Degree  in  Public  Health.     In  1970  he  was  appointed  as 
the  Director  of  the  Bureau  of  Drugs  in  the  Food  and  Drug 
Administration.     In  1972,  while  serving  in  this  federal 
office,   he  was  named  to  the  Board  of  Governors  of  the 
American  College  of  Physicians.     Early  in  1973,   Dr.  Simmons 
was  appointed  as  the  Deputy  Assistant  Secretary  for  Health, 
and  later  that  year  was  appointed  as  the  Acting  Director 
of  the  Office  of  Professional  Standards  Review.  On 
January  4  of  this  year  he  was  named  the  Director  of  that 
office.     As  the  chief  advisor  for  the  Public  Health 
Service  and  the  Department  of  HEW  on  all  matters  related 
to  quality  health  care,   Dr.   Simmons  is  concerned  with 
not  only  the  PSRO  program,  but  also  the  HMO  program, 
the  End  Stage  Renal  Disease  program,   nursing  home  and 
population  affairs,   and  the  Medicare  and  Medicaid  programs 
as  they  relate  to  the  quality  of  health  care. 
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PSRO:     An  Assessment  of  Current  and  Future  Activities 
Henry  E.   Simmons,   M.D.,  M.P.H. 


Dr.   Goodman,   fellow  physicians,   fellow  health  professionals, 
ladies  and  gentlemen  and  guests,   I  am  honored  to  have  been 
asked  to  come  to  California  to  participate  in  this  educational 
symposium  on  what  is  probably  the  most  important  piece  of 
health  legislation  ever  enacted,   in  other  words  the  PSRO 
legislation.     I  am  especially  pleased  because  of  what  I  see 
is  beginning  to  happen  here  in  California  in  the  way  of 
understanding  and  implementation  of  the  PSRO  program.  The 
remarkable  interest  in  this  program  is  also  attested  to  by 
the  attendance  at  this  symposium.     We  do  have  reason  to 
believe  that  in  the  months  ahead  there  will  be  a  significant 
increase  in  PSRO  activity  here  in  California,   just  as  we 
are  seeing  throughout  the  nation,   as  the  profession  and  the 
public  begin  to  understand  its  significance,   its  importance 
and  its  potential.     This  is  a  complex  program  and  there 
continues  to  be  misunderstanding  about  it.     It  is  completely 
appropriate  and  helpful  for  this  educational  symposium  to 
carefully  assess  the  issues,   and  I  would  like  to  open  this 
symposium  by  discussing  some  of  the  major  problems  facing 
those  of  us  in  health  care  today,  why  there  is  a  PSRO,  what 
it  is  likely  to  accomplish,   and  where  it  now  stands. 

There  are  unusual  times  for  those  of  us  in  medicine.  There 
probably  never  has  been  a  time  when  the  health  care  system 
and  the  health  professions  of  this  country  were  under 
greater  pressure  for  change,   and  having  sat  through  two  days 
of  meetings  at  the  President's  economic  summit  in  Washington 
just  before  coming  here,   I  can  tell  you  that  the  public  is 
aroused  and  angry  with  the  health  care  system.     They  are 
demanding  that  the  government  do  something  about  the  massive 
costs,   inefficiencies,   inequities  and  the  poor  quality  in 
that  system  of  which  they  are  aware.     I  think  beyond  any 
doubt  that  the  public  and  private  health  enterprises  in 
this  nation  are  in  a  period  of  trial  without  parallel  in 
history.     No  matter  what  your  perspective  might  be,  you 
simply  cannot  fail  to  sense  the  weight,   the  importance  and 
the  urgency  of  the  problems  that  medicine  is  being  asked  to 
help  resolve.     And  you  all  know  them. 

The  cost  of  health  care  is  literally  approaching  the  limits 
that  society  can  afford,   and  indeed,   in  some  instances  has 
already  passed  that  point.     Access  to  health  services  is 
seriously  curtailed,   not  only  by  that  high  cost,   but  by  the 
maldistribution  of  personnel  and  facilities,   and  the  quality 
of  care  is  very  uneven  and  in  too  many  instances  falls 
below  what  the   majority  of  physicians  recognize  as  appropriate. 
The  difference  between  what  we  know  should  and  could  be  done 
and  what  is  being  done  in  many  areas  is  wide  and  growing 
wider.     There  is  growing  evidence  that  our  expensive  health 
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resources,   both  manpower  and  facilities,   are  inefficiently 
and  inappropriately  utilized  and,   in  fact,   some  of  our 
critics  would  use  the  words   'irrationally  utilized.1  And 
because  of  those  problems  and  concerns,   a  great  many  new 
initiatives  are  either  being  started  or  contemplated  at 
the  federal  level,   including  national  health  insurance, 
area-wide  health  authorities  and  expanded  programs  for 
health  delivery  systems  such  as  HMO's.     But  in  the  judgment 
of  many,   the  most  important  of  all  those  programs  and  the 
one  that  has  the  potential  for  having  a  greater  favorable 
impact  on  health  and  the  health  care  system  in  this  country 
than  any  other  is  the  PSRO  legislation. 

An  official  of  the  AMA  recently  called  it  the  most  important 
piece  of  health  legislation  ever  enacted,   and  in  my  judgment 
that  is  a  correct  assessment.     It  also  may  represent  medicine's 
last,   best  hope  to  monitor  and  discipline  itself  and  to 
remain  a  proud  and  independent  profession.     Its  potential 
for  good  and  the  opportunity  it  provides  us  to  bring  some 
order  in  areas  where  serious  problems  now  exist  are  virtually 
unlimited. 

Now,   understandably  in  a  program  this  new,   this  complex  and 
this  sweeping,  parts  of  the  profession  became  alarmed  and 
some  vowed  to  repeal  it  or  not  to  comply  with  it.  Much 
of  that  concern  was  due  to  confusion  and  misunderstanding 
and  fear  over  what  would  never  exist.     Fortunately,  through 
extensive  educational  efforts  by  many,   both  in  medicine,  in 
government  and  in  the  private  sector,  most  of  those  mis- 
conceptions have  been  corrected  and  many  are  beginning  to 
see  the  advantages  and  potential  of  this  legislation.  The 
recent  constructive  leadership  role  of  the  AMA  in  this 
program  has  been  most  welcome  and  has  made  a  remarkable 
difference  nationwide  in  the  program's  ability  to  proceed. 

Nevertheless,   I  do  believe  it  is  worth  recounting  some  of 
the  charges  made  in  the  past  about  this  program  be  cause  we 
have  to  be  ever  watchful  that  they  don't  become  realities. 
Also,   I  will  mention  some  of  the  realities  of  the  program, 
and  then  let  you  draw  your  own  conclusion  as  to  PSRO's 
ultimate  value. 

Now,   here  is  what  some  people  say  PSRO  is,   and  I  quote  from 
the  President  of  the  Association  of  American  Physicians  and 
Surgeons:     "PSRO  is  a  vicious,   punitive  law  which  will  force 
physicians  to  practice  medicine  by  averages.     The  aged, 
the  poor  and  the  disabled  in  America  will  suffer  because 
they  will  be  denied  the  best  medical  care  their  doctors  can 
give  them.     It  will  force  physicians  to  practice  in  a  climate 
of  fear — fear  that  they  will  be  punished  if  they  do  not 
adhere  to  standards  dictated  by  government,   fear  that  if 
their  medical  judgment  is  overruled  by  government  functionaries, 
their  patients  will  be  hurt."     Others  say  "PSRO  is  a  cost 
control  program  exclusively  and  cares  nothing  for  quality. 
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PSRO  will  be  run  from  Washington  by  federal  bureaucrats 
with  government  standards.     PSRO  will  destroy  the  doctor- 
patient  relationship  and  confidentiality.     It  will  set 
fees;   it  will  stifle  innovation;   it  will  eliminate  clinical 
judgment;   its  cost  will  exceed  its  value;   it  sets  up  a 
system  which  is  foreign  to  medicine;   and  anyway,   there  is 
no  need  for  it  since  our  profession  is  adequately  monitoring 
itself  and  existing  systems  of  quality  assurance  are 
working . " 

Having  studied  this  program  for  a  year  and  lived  with  it 
virtually  night  and  day  for  the  past  8  months  in  which  I 
ha/e  been  directly  responsible  for  it,   I'd  like  to  share 
with  you  what  I  believe  it  is  and  what  the  law  and  regula- 
tions say  it  will  be.     PSRO  potentially  is  the  most  important 
piece  of  health  legislation  ever  enacted  here  or  anywhere 
in  the  world.     It  concerns  itself  with  improving  the  quality 
of  care  and  with  educating  the  profession  and  the  public  in 
that  area.     I  believe  that  there  would  be  general  agreement 
in  this  room  that  since  the  public  cannot  protect  itself 
in  this  area,   our  professions  have  an  obligation  to  put  in 
place  in  this  country  a  system  that  insures  the  delivery 
of  quality  care.     PSRO  is  meant  to  be  that  system. 

The  PSRO  legislation,   as  simply  as  I  can  put  it,   calls  for 
groups  of  local  physicians  in  defined  geographic  areas  to 
take  on  the  following  responsibilities:      (1)    to  develop 
standards;   in  other  words  the  profession,   on  the  basis  of 
its  best  judgment,   the  medical  literature  and  on  its 
experience,   is  to  determine  what  is  appropriate  to  deliver 
to  a  particular  patient  in  a  specific  setting;    (2)    to  then 
see  that  the  care  rendered  in  their  area  and  paid  for  with 
government  tax  dollars  is  compatible  with  those  standards 
and  is  rendered  in  the  most  appropriate  setting;    (3)    to  see 
that  those  standards  are  modified  as  appropriate,   and   (4)  to 
take  appropriate  action  in  instances  where  care  is  rendered 
outside  those  s tandards--and  that  does  not  automatically 
mean  punitive  action.     It  means  finding  out  why  care  was 
rendered  outside  the  standards  and,   in  the  many  instances 
where  it  will  be  found  to  be  appropriate,   allowing  that 
kind  of  care  to  be  delivered  and  paid  for.     In  instances 
where  it  is  not  appropriate,   to  see  that  it  does  not  happen 
again.     The  profession  has  that  responsibility,   and  it 
carries  out  that  responsibility  primarily  through  educational 
efforts . 


PSRO  is  responsible  for  utilization  review,  which  it  accom- 
plishes by  establishing  critical  standards  for  admission  and 
carrying  on  concurrent  review  during  that  admission  as  well 
as  seeing  that  discharge  planning  is  working.     But  PSRO  is 
much  more  than  utilization  review,   and  in  fact  utilization 
review  is  probably  the  smallest  part  of  what  PSRO's  will  be 
doing.     It  is  that  fact  that  makes  this  a  unique  program. 
For  in  addition  to  utilization  review,  PSRO's  will  be  required 
to  carry  out  retrospective  medical  care  evaluation  studies 
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to  determine  what  care  was  rendered  during  the  admission. 
Was  it  appropriate  to  the  need?     Did  it  meet  established 
standards?     And  most  importantly,  what  was  the  outcome  of 
the  care  rendered?     And  through  those  medical  care  evaluation 
studies  and  the  development  and  analysis  of  profiles  of 
institution,   patients  and  providers  in  its  area,   the  PSRO 
will  be  able  to  identify  trends,   unusual  variations  in 
patterns  of  care,  or  outcomes  of  care  among  providers. 
Having  identified  these  factors,   it  is   charged  with  the 
responsibility  to  evaluate  why  differences  exist,  why  some 
outcomes  are  poor,  what  care  is  being  rendered  in  substandard 
or  unusual  fashion,   and  on  the  basis  of  such  study,   to  take 
appropriate  corrective  action  in  the  public  interest. 

So  PSRO  is  an  orderly  mechanism  through  which  all  medical 
care  will  be  assessed  by  our  profession.     For  the  first 
time  with  PSRO  our  profession  will  know  what  is  going  on 
and  why  it  is  going  on,   not  only  in  an  individual  institution 
but  in  an  entire  area  for  which  it  is  responsible,   and  in 
addition  be  able  to  bring  about  changes  where  they  are 
appropriate.     It  is  an  educational  tool  that  will  channel 
its  efforts  in  the  areas  where  solid  data  indicate  that 
there  are  problems.     Hospitals  will  actually  learn  from  each 
other,   and  one  area  will  learn  from  other  areas.     It  lets 
the  profession  take  a  step  outside  its  own  hospital  walls 
to  get  a  broader  view,   to  take  a  view  across  areas,   to  take 
a  view  across  the  country,   because  PSRO  data  will  be  shared 
with  other  PSRO's.     In  addition,  PSRO  will  build  on  existing 
systems.     It  will  utilize  those  effective  utilization  review 
committees  which  are  currently  at  work  in  the  Nation's 
hospitals . 

Now,  who  sets  the  standards?     The  local  PSRO  decides  what 
standards  it  will  practice  under.     No  one  else  has  the  author 
ity  to  set  those  standards  for  them,   no  state  organization, 
and  certainly  not  the  federal  government.     That  authority 
is  reserved  to  the  localities.     Now  it  is  true  that  today 
virtually  every  medical  speciality  society  is  working  on 
standards  at  the  national  level  under  contract  with  HEW 
and  under  the  auspices  of  the  American  Medical  Association. 
Those  model  criteria  will  be  developed  by  the  national 
speciality  societies,   channeled  through  the  National  PSR 
Council,   and  through  them  will  be  offered  to  every  PSRO 
in  this  country.     The  PSRO  is  then  free  to  take  one  of  three 
actions:   it  can  adopt  those  standards,   it  can  adapt  those 
standards  to  peculiarities  in  its  area,   or  it  can  reject 
those  standards  completely  and  can  set  its  own.     That  is  the 
way  the  program  will  be  operating. 

Are  the  standards  inflexible?  Are  they  guides  or  are  they 
set  in  concrete?  Well,  the  fact  is  that  anybody  who  knows 
anything  about  medicine  realizes  that  there  are  no  standards 
you  could  ever  set  that  would  completely  cover  every  indi- 
vidual instance  of  care.  These  standards  and  criteria  are 
guideposts  which  identify  for  the  profession  instances  of 
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care  which  fall  outside  that  which  would  normally  be  expected 
to  occur.     In  this  way,   the  profession  doesn't  waste  its 
time  evaluating  the  90  +  %  of  care  that  is  reasonably  given, 
but  identifies  the  kind  of  care  which  is  unusual  and  which 
raises  the  flag  to  the  profession  to  say,   "This  is  unusual 
care — it  may  well  be  appropriate  given  the  circumstances, 
but  it  is  in  this  area  that  you  should  address  your  profes- 
sional attention."     In  that  way  the  paperwork  and  the  physi- 
cian time  necessary  for  this  program  can  be  kept  to  a  minimum 
and  the  professional  will  be  using  his  time  appropriately. 
The  standards  are  therefore  flexible,   and  they  are  determined 
by  the  PSRO. 

The  allegation  continues  to  be  made  that  innovation  will  be 
stifled.     Now  that  is  hardly  true  because  in  this  program 
there  is  every  room  for  experimentation.     What  will  be 
different  from  what  is  now  going  on  is  that  experimentation 
will  be  carried  out  as  such  under  an  adequate  protocol  with 
informed  consent  and  done  in  such  a  way  that  the  individual 
doing  the  experiment,  the  public  and  the  remainder  of  the 
profession  at  the  end  of  the  experiment  will  have  an 
answer  that  is     usable  tc  it. 

Are  there  going  to  be  national  standards  set?    No,  there  are 
not.     The  standards  are  -hose  cf  the  203  PSRO's  in  this 
country.     I  personally  am  not  naive  enough    to  think  that 
there  are  really  a  hundred  or  more  effective  and  useful  ways 
to  practice  medicine,   given  the  same  kind  of  disease.  But 
I  do  suspect  that  as  physicians  of  this  country  sit  down 
and  really  look  at  what  we  are  doing  and  why,  there  is  going 
to  be  scr.e  accommodation  of  standards  and  we  will  narrow 
the  variety  of  ways  in  which  we  now  approach  the  same 
disease  situation.     Hill  that  ever  come  to  national  standards 
where  any  particular  disease  is  treated  the  same  way  through- 
out the  country?     It  could.     But  if  it  did,   it  wouldn't  be 
because  the  federal  government  deemed  it  so  or  mandated  it 
sc.     It  would  be  because  the  PSRO's  and  the  physicians  who 
make  them  up  decided  that  that  made  the  most  sense. 

The  complaint  is  made  that  PSRO  is  going  to  destroy  confiden- 
tiality.    Tc  scire  extent  that  has  been  used  as  a  smokescreen. 
There  has  been  very  little  complaint  in  the  past  eight  years 
in  which  we  have  had  Medicare  and  Medicaid,   about  the  possi- 
bility of  confidentiality  breaches  when  there  might  have 
been.      Ever  since  we  developed  computers  and  have  had 
insurance  companies  and  intermediaries  examining  your  records 
and  mine,   there  has  been  a  possibility  to  breach  confiden- 
tiality and  privacy.     Despite  that,  we  do  not  know  of  any 
major  abuses  in  this  area  in  the  past.     We  think  there  has 
been  a  reasonable  respect  for  confidentiality.     VThat  is 
different  about  PSRO  is  that  for  the  first  time  under  this 
legislation  there  is  federal  law  which  places  severe  penal- 
ties for  anybody  who  would  breach  confidentiality.  This 
information  is  to  be  regarded  confidentially  and  it  cannot 
be  breached.     We  are  sensitive  to  that,   and  we  believe 
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regulations  can  be  developed  and  will  be  developed  to  protect 
confidentiality  appropriately.     However,   there  is  only  one 
way  to  completely  protect  confidentiality  and  that  is  to 
gather  no  information.     That  could  serve  some  purposes.  It 
could  certainly  serve  as  a  screen  behind  which  poor  practice 
could  hide  and  it  would  certainly  fail  to  identify  those 
who  consistently  deliver  mediocre  or  abnormal  care.  But 
that  wouldn't  be  much  of  a  service  to  the  public.     So  there 
has  to  be  some  balance  here  in  which  we  develop  enough 
information  so  that  the  public  can  be  served  and  so  that  the 
profession  can  understand  what  is  going  on  within  its  ranks 
and  take  appropriate  action  on  the  basis  of  that  information. 
We  are  confident  that  that  balance  will  be  found  by  this 
program. 

Under  the  present  system,   and  by  that  I  mean  pre-PSRO,  what 
most  professionals  don't  realize  is  that  the  final  judgment 
as  to  what  is  quality  care  in  this  country,   at  least  under 
the  Medicare  and  Medicaid  programs,   and  what  will  be  paid 
for  is  not  a  medical  judgment.     Those  final  judgments  today, 
in  fact,   are  in  the  hands  of  intermediaries,  carriers, 
insurance  companies,   and  in  many  instances,   laymen.  What 
PSRO  does  is  to  give  to  the  profession  for  the  first  time 
the  final  judgment  as  to  what  constitutes  quality  care. 
That  judgment  is  reserved  to  the  profession.     No  one  second 
guesses  them.     All  the  other  utilization  review  and  other 
requirements  which  currently  exist  lapse  when  a  PSRO  in  an 
area  becomes  operational.     That  single  piece  of  information 
may  be  the  biggest  impetus  for  the  profession  to  get  PSRO's 
started  throughout  the  country  because  it  will  relieve  them 
of  other  much  more  onerous  requirements. 

Another  allegation  is  that  PSRO  is  punitive.     It  is  true 
that  the  legislation  does  make  sanctions  available  to  a 
PSRO.     Under  this  program,   a  physician  can  be  barred  from 
participation  and  reimbursement  under  the  Medicare  and 
Medicaid  programs.     However,   that  action  cannot  be  taken 
until  there  have  been  repeated  violations  by  a  physician 
and  until  his  peers  have  failed  in  a  campaign  to  correct 
his  behavior,  even  after  repeated  warnings.     At  that  point, 
and  only  if  the  PSRO  recommends  those  actions  to  the 
Secretary  of  HEW,   can  the  physician  in  question  be  barred 
by  the  Secretary  from  participation  in  Medicare  and  Medicaid 
or  be  required  to  pay  back  to  the  government  for  unwarranted 
care  he  rendered  a  sum  up  to  $5,000.     In  my  conversations 
with  physicians  around  the  country,   I  have  found  that  one 
of  the  biggest  frustrations  among  good  physicians  is  their 
inability  to  act  effectively  to  correct  unethical  practices 
and  poor  quality  care  which  they  see  going  on  about  them 
because  at  present  there  really  doesn't  exist  an  effective, 
legitimate  mechanism  which  can  rapidly  do  so.     PSRO  does 
provide  that  mechanism  to  the  profession. 

One  of  the  major  allegations  about  PSRO  is  that  it  is  a 
cost  control  program  and  cares  nothing  for  quality. 
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The  best  way  to  answer  that  allegation  is  to  reiterate  what 
the  program  mandates.     It  asks  the  physicians  of  this 
country  to  develop  standards  for  quality  care  and  it  does 
not  ask  them  to  develop  an  inexpensive  standard  or  one 
standard  for  a  black  man,   another  for  a  white  man,  another 
for  a  rich  man  and  another  for  a  poor  man,  but  a  standard 
of  quality  appropriate  for  all.     It  does  not  even  give  PSRO's 
the  authority  to  examine  or  set  the  costs  of  care,  but  it 
does  ask  the  physicians  to  decide  what  is  the  most  appropriate 
setting  in  which  such  care  should  be  rendered.     So  that  is 
not  a  cost  control  program.     It  is  a  waste  control  program, 
and  I  doubt  that  anybody  could  seriously  object  to  that. 
In  some  instances  where  we  are  currently  and  unnecessarily 
over-utilizing  services,   this  program  will  result  in  a 
savings.     In  other  instances,  where  we  are  currently  under- 
utilizing  services,   such  as  in  the  treatment  of  hypertension, 
this  program  will  result  in  greater  costs  than  at  present. 
For  a  whole  range  of  reasons,   the  total  cost  of  medical  care 
in  this  nation  may  well  rise.     And  if  it  does,   it  will  not 
mean  that  PSRO  has  failed,   for  total  cost  is  not  the  key 
issue.     The  important  thing  is  are  we  rendering  care  that 
is  appropriate  to  the  need?     Are  we  rendering  it  as  effi- 
ciently as  we  can?     And  are  we  making  the  most  rational  use 
of  the  nation's  health  care  system?     Those  things,   I  am 
personally  convinced,   this  program  can  assure.     In  the 
judgment  of  some,  PSRO's  cost  will  exceed  its  benefit. 
I  have  done  a  great  deal  of  cost  benefit  analyses  in  my 
various  careers,   but  I  find  it  very  difficult  in  a  program 
such  as  this  because  I  personally  have  never  been  able  to 
establish  or  have  anyone  establish  for  me  an  estimate  of 
the  value  of  a  human  life  saved,   a  drug  reaction  avoided, 
unnecessary  surgery  prevented  or  appropriate  care  rendered 
which  otherwise     would  not  have  been. 

Finally,   the  allegation  is  made  that  we  don't  need  PSRO 
because  our  profession  is  adequately  monitoring  itself 
and  quality  care  is  being  rendered.     That  statement  is 
worth  close  examination  because  if  it  is  true,  we  have 
made  a  very  great  mistake  in  enacting  PSRO.     It  is  worth 
examining  the  evidence,   and  I'd  like  to  do  that  in  a  few 
specific  areas  and  will  start  with  antibiotic  use  in  the 
United  States. 

Antibiotic  use  today  is  massive  and  it  is  rapidly  increasing. 
In  1972  the  Food  and  Drug  Administration  certified  about 
eight  billion  doses,  which  is  enough  for  a  course  of  therapy 
for  every  man,  woman  and  child  in  this  country.     And  the 
rate  of  increase  in  use  is  four  times  greater  than  the 
increase  in  population.     Last  year  there  were  ten  million 
hospitalized  Americans  who  re-ceived  antibiotics  and  of  those, 
62%  showed  no  evidence  of  infection  by  accepted  criteria. 
Fifty-two  percent  of  those  ten  million  hospitalized  patients 
who  received  antibiotics  had  neither  cultures  nor  sensitivities 
done  during  the  admission.     We  do  know  that  approximately 
5%  of  the  hospitalized  patients  given  an  antibiotic  will 
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experience  an  adverse  drug  reaction.     Many  of  those  will  be 
severe  or  life-threatening,   and  about  5%  of  the  hospitalized 
patients  will  develop  a  nosocomial  infection.     The  experts 
tell  us  that  we  are  experiencing  an  epidemic  of  gramnegative 
septicemia  in  this  nation's  hospitals,  possibly  several 
hundred  thousand  cases  a  year  with  up  to  half  of  them  fatal. 
The  experts  attribute  much  of  that  problem  to  excessive, 
unnecessary,   inappropriate  and  prophylactic  use  of  antibiotics. 
In  addition,   you  should  note  that  there  are  marked  variations 
in  the  way  antibiotics  are  used  within  the  same  institution 
by  different  physicians  which  cannot  be  explained  by  any 
kind  of  medical  rationale. 

It  is  estimated  that  there  are  about  twenty  million  hyper- 
tensives in  America  and  about  half  of  them  are  undiagnosed. 
Of  the  half  that  are  diagnosed,   only  one-half  are  being 
treated,   and  of  the  half  being  treated,   only  one-half  are 
being  treated  appropriately,  which  gives  you  some  idea  of 
the  tremendous  number  of  people  who  are  being  incompletely 
treated  for  what  we  now  consider  a  treatable  disease. 

Last  month  it  was  reported  by  the  President's  Advisory 
Cancer  Panel  Chairman  that  more  than  one-hundred-thousand 
American  cancer  victims  a  year  might  be  saved  from  death  if 
they  sought  out  and  received  the  best  diagnostic  and  treat- 
ment methods  currently  available  instead  of  relying  on  the 
traditional  mode  of  care.     In  other  words,   in  that  individual's 
judgment,   the  routine  care  being  rendered  in  this  area  is 
seriously  deficient. 

The  operation  rates  in  the  United  States  are  double  those 
of  other  equally  advanced  nations.     Residents  in  some  geo- 
graphical areas  of  the  United  States  are  two,   three  and 
four  times  more  likely  to  undergo  elective  surgery  than 
residents  in  other  areas  of  the  same  state.     This  cannot  be 
explained  on  any  kind  of  medical  information  that  we  have 
been  able  to  obtain.     In  a  recent  editorial  in  the  New 
England  Journal  of  Medicine,   it  stated  that  there  are  vast 
differences  in  the  rates  in  which  operations  are  performed 
on  either  side  of  the  Atlantic  and  suggested  that  the 
evidence  is  strong  that  some  operations  are  now  being  per- 
formed with  a  frequency  far  in  excess  of  their  benefits. 
The  same  editorial  points  out  the  fact  that  the  high  surgical 
rate  in  America  compared  to  other  nations  may  well  help 
explain  the  long  known  idiosyncracy  which  shows  a  higher 
death  rate  in  all  age  groups  in  this  country  up  to  the  age 
of  65. 

After  eight  controlled  clinical  trials  in  the  past  eight 
years,   the  evidence  showed  that  bedrest  in  acute  hepatitis 
was  neither  beneficial  nor  necessary.     A  study  just  published 
last  month  shows  that  4  0%  of  the  patients  admitted  to 
community  hospitals  in  that  study  continued  to  be  put  on 
bedrest  for  hepatitis. 
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It  is  estimated  that  about  1/7  of  all  the  hospital  days  spent 
in  this  country  on  inpatient  care  is  spent  caring  for  patients 
who  are  there  because  of  drug  reactions,  many,   though  not 
all,   of  which  are  avoidable. 

We  have  already  performed  in  this  country  about  100,000 
coronary  bypass  operations,   but  have  yet  to  do  the  controlled 
clinical  trials  which  would  establish  when  that  operation 
is  beneficial  and  would  determine  what  the  long-term  effect 
of  that  surgery  is. 

We  could  go  on  and  on,   but  I  will  leave  to     you  the  answer 

to  the  question--are  the  present  systems  of  medicine  adequately 

assessing  the  major  issues  of  quality?     And  those  are  just 

some  of  the  issues.     PSRO  offers  us  a  mechanism  through 

which  these  issues  can  be  studied  and  appropriately  resolved. 

How  can  PSRO  make  a  difference?     Well,   in  a  number  of  ways. 
One  is  that  PSRO  could  bring  about  the  rapid  and  appropriate 
institution  of  medical  innovation  in  the  medical  care 
system.     It  could  serve  as  the  long-missing  link  between 
a  new  finding  on  what  would  be  a  superior  type  of  care  and 
the  intelligent,  expeditious  and  wide-spread  adoption  of 
that  kind  of  care  throughout  the  nation.     And  I'd  like  to 
give  you  several  examples. 

In  the  past  we  felt  that  all  cataract  surgery,   to  be  done 
well,   had  to  be  done  in  an  inpatient  setting  with  some  five 
to  ten  days  of  hospitalization  followed  by  bedrest.  We 
used  to  think  that  was  quality  care.     Recently  we  have 
seen,  both  here  and  abroad,   a  number  of  randomized,  controlled 
clinical  trials  which  are  reasonable  studies  and  which 
suggest  that  much  of  that  surgery  could  be  safely  performed 
either  on  an  ambulatory  basis  or  with  much  shorter  periods 
of  hospitalization,   and  even  that  not  necessarily  in  an 
acute  care  facility.     I'm  not  going  to  say  that  we  should 
immediately  sweep  in  as  a  standard  in  this  country  that 
kind  of  care.     However,  many  people  today  could  adequately 
be  cared  for  with  such  a  standard  which  is  appropriate  on 
the  basis  of  what  we  know.     PSRO's,   in  adopting  that  kind 
of  standard,   could  begin  that  innovation  and  move  the  system 
much  faster  than  the  way  it  currently  responds  to  the 
gradual  dissemination  of  such  ideas. 

We  used  to  think  that  in  an  uncomplicated  myocardial  infarc- 
tion three  weeks  of  bedrest  was  appropriate  and  constituted 
good  quality  care.     Recently,   both  here  and  abroad,  there 
have  been  a  number  of  controlled,   prospective  studies  that 
show  we  can  get  the  same  result,   the  same  quality  of  outcome 
of  care,  by  two  weeks  of  hospitalization.     PSRO's  in  adopting 
such  a  standard,   again  could  establish  that  concept  across 
the  country  much  faster  than  it  would  be  currently  disseminated. 
At  the  same  time  PSRO  can  eliminate  outmoded,   useless  pro- 
cedures which  we  find,   on  the  basis  of  new  evidence,  should 
be  removed  from  the  medical  armamentarium. 
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PSRO  has  the  potential  to  be  the  first  effective  tool  in 
the  massive  problem  of  defensive  medicine  and  in  the 
malpractice  problem.     The  experts  have  estimated  that  about 
15%  of  all  the  costs  of  medical  care  today  are  spent  in 
defensive  medical  practices.     As  you  know,   that  is  where 
a  physician  in  his  own  judgment  feels  it  is  inappropriate 
to  do  something,   but  out  of  fear  of  being  sued  and  second- 
guessed,   he  does  it  anyhow.     And  an  example  of  how  PSRO's 
could  be  helpful  in  the  defense  of  medicine's  side,   I  will 
use  skull  x-rays  in  a  minor  trauma.     Any  of  you  who  have 
ever  practiced,   or  are  practicing  today,   realize  that  it 
takes  a  brave  physician  not  to  take  a  skull  film  on  a 
youngster  or  an  adult  who  comes  into  the  emergency  room 
after  having  been  hit  on  the  head,   even  though  you  know 
in  your  heart  of  hearts  and  your  best  judgment  that  it  won't 
change  your  management  at  all  and  won't  do  the  patient  any 
good.     But  you  do  it  because  some  day  an  attorney  may  ask 
why  didn't  you  do  it  when  a  skull  film  later  shows  that 
there  was  a  small  fracture  which  had  no  clinical  signifi- 
cance, but  it  was  there.     The  University  of  Washington  in 
1970  studied  that  problem.     They  studied  all  their  skull 
x-rays  done  on  an  ambulatory  basis  for  trauma.     They  found 
that  in  40%  of  the  instances  the  skull  x-ray  contributed 
neither  to  the  diagnosis  nor  to  the  treatment,   that  nothing 
changed  on  the  basis  of  that  film.     It  was  their  judgment 
that  you  could  get  the  experts  to  sit  down  and  develop  the 
critical  criteria  as  to  when  you  should  and  should  not  get 
a  skull  f ilm--criteria  which  the  profession,   in  agreeing  to, 
could  use  as  a  basis  for  the  elimination  of  such  defensive 
medicine.     That  was  never  done.     The  reason  it  was  never 
done  was  because  there  was  no  organization  intact  which 
had  the  authority  and  the  responsibility  to  do  that.  PSRO 
does  now  bring  such  an  organization  into  place.     And  through 
instances  such  as  this,   the  profession,   by  setting  objective 
standards  before  the  fact,   can  bring  about  a  more  rational 
kind  of  medicine. 

I've  already  suggested  to  you  that  PSRO's  will  be  very 
important  educational  vehicles  both  in  the  standard-setting 
process  and  in  the  identification  of  the  problems  that  their 
data  show. 

How  is  the  program  progressing?     It  is  progressing  very 
rapidly,   and,   I  believe,  well.     To  say  that  the  amount  of 
interest  in  this  program  nationwide  is  actually  astounding 
is  not  an  exaggeration.     We  now  have  PSRO  activity  in  all 
but  six  states  of  the  United  States.     There  are  115  PSRO 
organizations  under  development  in  this  country  today. 
Care  is  actually  being  monitored  in  eleven  parts  of  this 
country  at  present  by  conditional  PSRO's.     We  already  know 
from  preliminary  surveys  that  40  to  60  other  PSRO's  are 
ready  to  participate  in  the  next  funding  cycle  to  start 
development  of  the  program  in  their  areas.     As  I  told  you, 
the  standards  are  being  developed  by  every  major  specialty 
society,  with  the  support  of  the  AMA,   at  the  present  time. 
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Last  week  we  had  a  meeting  in  Washington  with  representatives 
of  organizations  representing  about  lh  million  health  pro- 
fessionals other  than  physicians  to  discuss  their  role  in 
the  PSRO  program.     So  there  is  a  great  deal  of  activity  and 
that  activity  is  growing. 


I  believe  it  is  important  to  point  out  to  a  group  such  as 
this  that  if  there  is  one  message  that  is  clear,   it  is  that 
quality  assurance  is  no  longer  a  part-time  activity.     It  is 
just  as  important  and  just  as  legitimate  and  just  as  deserving 
of  financial  support  by  the  federal  government  as  research. 
For  no  matter  how  good  our  research  is,   no  matter  how 
marvelous  information  is,   unless  that  information  gets  dis- 
seminated into  the  system  and  the  patients  actually  benefit 
from  it,   the  nation  will  have  received  little  benefit.  PSRO 
provides  that  vehicle.     It  takes  the  research  and  actually 
integrates  it  into  the  medical  care  system.     Because  of 
PSRO's  potential,   it  is  very  important  that  you  put  your 
very  best  people  in  it.     It  shouldn't  be  a  place  where  people 
retire,  where  somebody  who  is  too  tired  to  practice  becomes 
a  PSRO  administrator.     It  is  much  too  important  for  that. 
And  after  all,   the  ultimate  success  of  PSRO  and  what  you 
and  the  profession  are  going  to  be  praised  or  blamed  for  is 
how  well  PSRO  serves  the  public  in  your  area.     Thus,  it 
behooves  you  to  put  your  best  people  in  the  program.  And 
finally,   I  think  the  message  to  our  government  representatives 
and  to  the  public  is  that  quality  care  probably  is  the  best 
bargain  the  people  in  the  country  will  ever  buy.     It  is  not, 
in  the  long  run,  more  expensive  than  poor  quality  care  and 
probably,   in  fact,   in  most  instances  will  be  less  expensive 
than  the  way  in  which  much  care  is  currently  being  delivered. 

In  conclusion,   I  believe  very  strongly  that  we  are  on  the 
verge  of  one  of  those  rare  and  remarkable  advances  in  the 
provision  of  health  care,   the  kind  that  is  usually  asso- 
ciated with  a  fundamental  advance  in  scientific  knowledge. 
Only  this  time  the  advance  is  going  to  come  in  the  way  our 
whole  health  system  operates  and  in  its  ability  to  provide 
superior  health  care  equitably  to  the  entire  population. 
Some  would  say  that  we  are  in  the  midst  of  the  most  signi- 
ficant change  in  the  public-private  health  partnership  since 
the  adoption  of  Medicare  and  Medicaid  years  ago.  Frankly, 
I  think  that  understates  the  case.     I  believe  that  the 
developments  taking  place  in  the  organization  of  health  care 
delivery,   in  the  systems  and  financing  of  health  care  and 
in  assuring  and  improving  the  quality  of  health  services 
constitute  the  most  important  and  potentially  most  promising 
advances  in  the  long  history  of  this  nation's  quest  for 
better  health  care. 


Thank  you  very  much. 


-16- 


WILLIAM  M.  WHELAN 


Mr.  William  Whelan  is  a  graduate  of  the  University  of 
Portland  in  Oregon  and  received  his  law  degree  from 
Georgetown  University  in  Washington,  D.C.     Prior  to 
joining  the  California  Hospital  Association,  Mr.  Whelan 
spent  ten  years  with  the  California  Medical  Association. 
As  the  Executive  Vice-President  of  the  California  Hospital 
Association,  William  Whelan  is  actively  involved  in 
coordinating  programs  for  over  560  California  hospitals. 
He  has  been  involved  in  the  development  of  health  care 
delivery  in  California  and  the  nation  as  a  California 
Hospital  Association  representative  since  1967. 


-17- 


A  Perspective  on  the  Responsibility 
and  Involvement  of  the  Hospital  Medical  Staff 
and  Board  of  Trustees  in  PSRO's 

William  M.  Whelan 


Dr.   Goodman,   distinguished  guests  and  friends,   I  am  most 
grateful  for  the  invitation  to  be  with  you  this  morning 
and  participate  in  this  educational  symposium  on  PSRO's. 
I  think  it  is  most  fortunate  that  we  have  heading  up  the 
PSRO  program  in  Washington  as  dedicated  and  distinguished 
a  physician  as  Dr.   Simmons.     Dr.   Goodman  has  asked  that 
I  speak  on  the  responsibility  and  involvement  of  hospital 
board  of  trustees  and  medical  staffs  in  PSRO  activities. 
More  specifically,   I  shall  address  myself  to  the  assigned 
topic  from  the  management  standpoint. 

Let  me  begin  in  a  general  vein  by  first  saying  that  the 
responsibility  and  involvement  of  the  hospital  medical 
staff  and  board  of  trustees  in  PSRO  activity  is  not  a 
topic  that  has  been  widely  talked  about  or  written  about 
to  my  knowledge. 

It  must  be  recognized  that  both  the  public  and  the  pur- 
chasers of  health  care  from  both  the  private  and  public 
sectors  have  an  increasing  concern  about  the  quality  of 
patient  care  provided  by  and  within  institutions  and  by 
individual  health  care  professionals.     Also,   there  are 
concerns  as  to  whether  the  care  provided  is  in  the  right 
place,   at  the  right  time  and  for  the  right  expenditure 
of  financial  resources.     Health  care  institutions  through 
the  organized  medical  staff  have  a  responsibility  and 
an  obligation  to  organize  and  administer  quality  assurance 
programs.     The  courts  in  several  states,   including  Nevada, 
Arizona  and  California  have  upheld  this  in  specific  cases. 
I  suggest  this  responsibility  existed  before  the  PSRO  law 
was  passed  but  Section  249F  of  Public  Law  92-603  formalized 
it  and  created  a  structure  to  carry  out  cost  and  quality 
peer  review  for  Medicare  and  Medicaid  beneficiaries. 

The  hospital  board  of  trustees  must  be  interested  and 
involved  in  PSRO  activity  in  their  institutions  for  another 
very  practical  reason.     Section  229  of  Public  Law  92-603 
provides  for  termination  of  Medicare  and  Medicaid  payments 
for  certain  types  of  program  over-utilization  or  abuse. 
The  relationship  between  the  PSRO  activities  and  the 
program  review  team  functions  is  as  yet  ill-defined. 
When  PSRO's  question  or  adversely  comment  on  cases  they 
review,   this  must  be  of  concern  not  only  to  the  attending 
physician  and  the  patient  but  also  to  the  hospital  medical 
staff  and  board  of  trustees.     A  pattern  of  substantial 
criticism  may  cause  the  institution  to  have  its  Medicare 
agreement  and  payments  terminated. 
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Those  in  charge  of  PSRO  implementation  and  those  in  charge 
of  implementing  Section  229-Program  Termination  Review  (PTR's) 
know  there  is  some  overlap  in  responsibility  and  authority. 
The  point  I  want  to  emphasize  is  that  the  jurisdiction 
contention  or  the  dispute  relates  to  who  is  going  to  be 
the  top  regulator  of  hospital  care. 

The  board  of  trustees  must  be  concerned  that  fairness 
prevails  for  the  patient,   the  physician,   the  hospital  and 
the  public. 

It  is  fair  to  say  that  to  control  quality  and  costs  under 
the  Medicare  and  Medicaid  programs  Congress,   through  the 
PSRO  legislation,   established  a  mechanism  in  the  hands  of 
the  medical  profession  to  assure  that  necessary  quality 
care  is  provided  in  the  right  place  at  the  right  time. 
It  should  be  noted  that  medical  ethics  provides  that  it 
is  unprofessional  conduct  for  a  physician  to  provide  or 
prescribe  unnecessary  services. 

What  is  the  responsibility  and  involvement  of  the  hospital 
medical  staff  and  board  of  trustees  with  PSRO's? 

Section  720.05  of  the  PSRO  Manual  provides  "the  PSRO  must, 
from  the  beginning,  work  closely  with  interested  hospitals 
in  their  efforts  to  develop  effective  review  systems." 
The  law,   as  Dr.   Simmons  pointed  out,   and  the  manual  provide 
that  a  PSRO  may  delegate  review  functions  to  effective 
institutional  review  committees  and  shall  accept  the 
findings  of  in-house  review  committees  when  the  committee 
has  demonstrated  its  capability  to  perform  effectively  and 
in  a  timely  manner   (720.01  and  720.02). 

Hospitals  are  not  represented  directly  within  the  PSRO 
structure.     One  or  more  hospital  representatives  can  be 
a  member  of  a  PSRO  advisory  group.     It  becomes  important 
to  determine  the  relationship  between  the  PSRO  and  the 
hospital,   its  board  of  trustees  and  medical  staff.  The 
PSRO  is  responsible  under  Public  Law  92-603  to  S.S.A.  for 
certain  quality  review  functions,  but  the  hospital  still 
retains  its  long-standing  classical  responsibility  to  the 
public  for  quality  care  and  that  responsibility  cannot  be 
delegated. 

Let  us  predicate  four  broad,  general  situations  and  discuss 
two  in  detail.  First,  in  some  areas  there  may  be  no  PSRO 
by  January  1976.  In  such  situations  I  suspect  that  the 
Medicare  medical  review  and  evaluation  functions,  for  the 
present,  will  continue  to  be  done  by  the  hospital  medical 
staff  as  a  "due  care"  institution  and  by  the  intermediary 
at  least  until  1976. 

Second,   in  some  institutions  no  Medicare  or  Medicaid 
patients  are  treated.     In  both  of  these  situations 
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compliance  with  the  PSRO  law  is  not  required. 

The  other  two  situations  cover  the  more  usual  condition. 
Let  us  assume  that  a  regional  PSRO  authority  exists  in 
your  hospital  area.     Let  us  assume  further  that  the  phy- 
sicians,  board  members  and  the  public  in  your  area  who 
are  covered  by  Medicare  and  Medical  want  to  be  treated  in 
your  hospital  and  you  want  to  treat  them  and  be  paid. 
The  board     and  the  medical  staff  have  one  of  two  choices 
to  make : 

1)  You  may  contract  with  the  local  PSRO  to  conduct 
the  admissions  review,   length  of  stay  surveillance 
and  utilization  review  through  nurse  coordinators 
and  physicians  responsible  to  and  hired  by  the  PSRO 

to  come  into  your  hospital  to  perform  these  tasks;  or, 

2)  The  board,   through  the  medical  staff,   can  organize 
and  apply  to  qualify  with  the  area  PSRO  to  develop 
standards,   norms  and  criteria  with  the  approval  of 
the  area  PSRO  and  carry  on  the  certification  of 
admissions  and  medical  care  evaluation  within  the 
institution.     Reports  and  studies  would  be  made  by 
the  medical  staff  and  furnished  to  the  PSRO  so  that 
the  effectiveness  of  their  review  could  be  assessed 

by  the  PSRO.     Let  me  add  that  there  probably  will 
develop  various  modifications  of  these  two  mechanisms. 

Both  of  these  processes  call  for  a  great  deal  of  involve- 
ment,  cooperation  and  interrelationships  between  the 
hospital,   its  medical  staff  and  the  PSRO.     I  suggest  that 
the  general  outline  of  responsibilities  in  these  relation- 
ships should  be  reflected  in  a  memorandum  of  agreement. 

The  PSRO  review  process  is  made  a  condition  precedent  to 
payment  for  the  care  of  eligible  Medicare  and  Medicaid 
beneficiaries.     But  outsiders  cannot  come  into  a  hospital 
and  conduct  audits  and  surveys,  nor  can  the  hospital 
furnish  information  concerning  patient  care  unless  the 
hospital  through  its  board  and  medical  staff  agree  to  it 
or  the  licensing  law  requires  it. 

The  PSRO  Amendment  and  Manual  guidelines  require  a  more 
complicated  and  expensive  review  mechanism  than  presently 
exists  in  most  hospitals.     Some  of  the  specific  items 
that  need  to  be  discussed,  planned  for  and  implemented  are: 

1)  Admissions  certification — either  pre  or  con- 
current for  both  emergency  and  elective  admissions. 

2)  Development  of  a  reporting  system  which  at  a 
minimum  will  aggregate  admission  and  discharge  data. 

3)  Length  of  stay  guidelines  to  be  developed, 
adopted  and  kept  current. 
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4)  Development  of  continued  or  contemporaneous 
stay  review  procedures. 

5)  Norms,   criteria  and  standards  for  medical  care 
evaluation  studies  including  outcome.     These  need 
to  be  developed  by  the  hospital  medical  staff, 
approved  by  the  board  of  trustees  and  the  PSRO. 

6)  Publication  of  such  standards. 

7)  Develop  profiles  on  patients,  physicians  and 
the  hospital. 

8)  Perform  special  medical  care  evaluation  studies. 

9)  Develop  acceptable  methods  of  on-going  review  by 
the  PSRO. 

Under  PSRO  law  some  medical  audit  studies  will  be  required 
from  time  to  time  and  the  day  to  day  PSRO  activities  per- 
formed will  have  to  be  documented  and  reported  to  the  area 
PSRO.     I  suspect  that  some  type  of  "discharge  data"  form 
will  be  a  most  practical  way  to  carry  on  such  activity. 
The  PSRO  Manual  also  calls  for  inter-hospital  exchange  of 
norms,   standards,   criteria  and  studies. 

The  Joint  Commission  on  Accreditation  of  Hospitals  now 
requires  that  each  medical  staff  of  a  hospital  carry  on 
a  medical  management  review  or  medical  audit  system. 
The  American  Hospital  Association  Quality  Assurance  Pro- 
gram was  designed  to  assist  hospitals  in  establishing 
such  a  system.     The  California  Medical  Association  and 
the  California  Hospital  Association  are  sponsoring  a 
Patient  Care  Audit  Workshop  program  which  is  designed  to 
provide  a  systematic  methodology  for  in-house  patient 
care  evalaution  by  the  medical  staff  committee.  Dr. 
Goodman  has  also  done  some  very  distinguished  work  in 
this  area. 

In  California  we  established  the  California  Health  Data 
Corporation  to  provide  hospital  medical  record  departments 
with  uniform  discharge  data.     We  now  propose  to  have  all 
hospitals  join  this  program  or  Professional  Activities 
Study  in  order  that  medical  staffs  and  hospitals  can  have 
access  to  a  comprehensive  health  data  bank  and  provide 
uniform  data  to  area  PSRO's. 

The  PSRO  review  activity  can  be  documented  and  enhanced 
by  such  organized  programs.     The  decision  of  S.S.A.  to 
require  the  uniform  data  set  as  a  claim  form  promises  to 
give  strong  emphasis  to  the  gathering  and  tabulation  of 
uniform  medical  data  which  can  be  used  to  establish, 
update  and  verify  on  an  objective  basis,   norms  of  care. 
These  basic  programs  will  be  supplemented  by  special 
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studies  on  particular  disease  entities  or  problems. 

The  matter  of  the  right  of  rand  method  to  , appeal  or  request 
review  or  reconsideration  of  PSRO  decisions  relating  to 
denial  of  care  is  still  under  consideration.     The  Bureau 
of  Quality  Assurance,   the  Bureau  of  Health  Insurance  and 
S.S.A. 's  Bureau  of  Hearings  and  Appeals  are  all  at  work 
on  this  problem.     Hospitals  and  other  providers  and  the 
public  are  and  must  be  concerned  with  the  preservation  of 
due  process  to  resolve  disputes.     I  suggest  to  all  of  you 
that  when  the  process  does  surface,  hospital  boards  and 
medical  staff  representatives  should  review  it  carefully 
and  submit  suggestions  for  improvement. 

I  should  also  report  to  you  briefly  that  the  PSRO  review 
may  not  be  the  same  for  Medicaid  as  for  Medicare.  Since 
state  funds  are  also  involved  in  payment  for  Medicaid,  the 
states  must  be  consulted  regarding  the  use  and  extent  of 
the  PSRO  review.     If  California,   for  instance,  contends 
that  their  Medicaid   (Medi-Cal)    review  is  more  strict  than 
the  PSRO  review,  California  might  not  want  to  contract 
for  and  use  the  PSRO  review  mechanism  for  Medicaid  bene- 
ficiaries . 

This  means  to  a  hospital  board  and  its  medical  staff  that 
they  must  accommodate  to  another  set  of  regulations  for 
a  certain  group  of  patients.     I  believe  strong  efforts  at 
the  federal  level  will  be  made  to  avoid  this  type  of 
duplicating  and  conflicting  review  but  the  potential  is 
present  and  I  will  not  predict  the  outcome. 

All  of  these  matters  indicate  the  need  for  effective 
relationships  between  PSRO's  and  hospitals  and  their 
medical  staffs.     Many  of  these  basic  relationships  should 
be  contained  in  a  written  memorandum  of  understanding  to 
fulfill  basic  legal  requirements  and  provide  for  smooth 
operations.     In  California  we  intend  to  develop  a  model 
or  prototype  agreement  for  this  purpose. 

The  items  outlined  above  are  of  concern  to  the  medical 
staff  and  board  of  trustees  whether  the  review  is  done 
in-house  or  externally  by  the  PSRO.     The  intensity  of 
involvement  might  vary  but  not  the  ultimate  responsibility. 
This  list  is  not  all-inclusive.     As  PSRO's  are  developed 
and  become  operational,  many  other  details  and  problems 
will  present  themselves. 

Let  me  cover  one  other  very  practical  consideration.  The 
exact  method  and  amount  of  reimbursement  for  this  extra 
review  and  certification  activity  has  not  yet  been  entirely 
settled.     It  is  our  understanding  that  a  physician  payment 
schedule  has  been  developed,  but  hospital  reimbursement 
for  PSRO-related  activities  has  not.     The  PSRO  Manual 
Section  720.09  provides:     "Reimbursement  methods  are  being 
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developed  and  will  be  included  in  a  subsequent  version  of 
this  manual.     In  general,  where  a  hospital  has  been  dele- 
gated PSRO  review  activities,   the  Department  of  HEW  will 
assume  financial  responsibility  for  only  those  in-house 
review  and  continuing  education  activities  which  are  unique 
requirements  made  by  the  PSRO  program  and  which  will  need 
to  be  initiated  as  a  supplement  to  present  hospital  activ- 
ities.    Reimbursement  for  such  hospital-based  activities 
will,   in  general,   be  made  using  current  reimbursement 
mechanisms  rather  than  through  reimbursement  from  the  PSRO." 

This  section  I  suggest  needs  to  be  clarified.     In  the 
beginning  I  would  prefer  to  see  the  contract  between  the 
hospital  and  the  PSRO  provide  for  the  payment  of  a  certain 
fee  for  each  admission  review.     This  is  clean  and  puts 
the  cost  where  it  should  be.     If,   however,   a  hospital  is 
to  be  paid  for  this  extra  activity  "using  current  reimburse- 
ment mechanisms",   then  we  need  a  clear  understanding  what 
cost  items  will  be  allowed  in  the  reasonable  cost  reim- 
bursement formula.     The  reimbursement  method  or  methods 
should  be  clearly  set  forth  in  a  regulation  and  in  a 
contract.     Congress  has  appropriated  funds  for  these 
activities . 

Finally,   let  me  touch  briefly  on  one  further  area  of 
concern  to  the  hospital.     Does  the  new  law  increase  or 
decrease  the  legal  liability  of  the  hospital  board  of 
trustees  and  the  medical  staff?     Regarding  this  particular 
issue,   let  me  refer  to  Section  1160   (a)    (1)   of  the  PSRO 
Amendment,  which  provides: 

"It  shall  be  the  obligation  of  any   ...  hospital... 
to  assure  that  services  or  items  ordered  or  pro- 
vided ...   to  beneficiaries   . . .   under  this  act   

A)  will  be  provided  only  when,   and  to  the  extent, 
medically  necessary;  and 

B)  will  be  of  a  quality  which  meets  professionally 
recognized  standards  of  health  care;  and 

C)  will  be  supported  by  evidence  of  such  medical 
necessity  and  quality   ...   as  may  be  reasonably 
required  by  the  PSRO  ..." 

Doesn't  this  state  the  accepted  law  and  ethical  responsibility? 
Does  it  increase  the  responsibility  of  a  hospital?  What 
happens  to  services  not  covered  by  the  act  such  as  plastic 
surgery  or  medically  optional  and  recommended  procedures 
that  are  not  medically  necessary? 

Does  Section  1160   (a)   protect  against  the  consequence  of 

negligent  care  or  untoward  events    the  care  measured 

up  to  norms  but  the  result  was  poor? 
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Patients  and  physicians  who  feel  they  have  been  denied 
needed  care  arbitrarily  will  challenge  these  rules  in  the 
courts.     If  the  plaintiff  wins,  who  pays — S.S.A.? 

Section  1167  provides  that  "no   . . .   directors ,   trustees , 
employees  or  officials  of  health  care  services  shall  be 
civilly  liable  to  any  person  under  any  law  ...   on  account 
of  any  action  taken  by  him  in  compliance  with  or  reliance 
upon  professionally  developed  norms  of  care  and  treatment 
applied  by  a  PSRO  ..." 

In  California,  we  believe  there  is  a  clearly  established 
legal  protection  for  the  physician  and  the  hospital  in 
carrying  out  the  medical  audit  function  as  long  as  they 
act  in  good  faith.     In  California  the  physicians'  group 
insurance  policies  and  the  hospital  group  policy  clearly 
cover  the  medical  staff  physician  and  the  trustees  in  the 
performance  of  medical  audit. 

This  section  may  provide  some  special  immunity  for  the 
physician  and  the  institutions  for  following  PSRO  criteria 
norms  and  standards.     The  real  nature  and  extent  of  this 
immunity  is  not  yet  clear. 

In  closing  I  would  like  to  make  the  following  observations 
for  your  consideration: 

1)     AMA,  AHA,  CMA  and  CHA  have  all  recommended  that 
the  goals  of  utilization  review  and  medical  audit 
programs  can  best  be  achieved  through  a  process 
which  places  primary  responsibility  on  members  of 
the  medical  profession  who  practice  in  hospitals  as 
members  of  organized  medical  staffs.     However,  this 
view  is  not  shared  by  everyone.     Others  contend  that 
control  devices  have  to  be  external  to  assure  objec- 
tivity and  effectiveness.     In  the  abstract  realm  of 
sweet  reason  both  of  these  points  of  view  can  be 
supported.     Performance  should  be  the  arbiter  of 
this  dispute.     For  in-house  review  to  prevail  it 
must  do  a  more  effective  and  acceptable  job  of  cost 
containment  than  the  external  PSRO.     Congress  didn't 
think  you  could  do  it.     I  think  you  can.     The  burden 
of  proof  is  on  you.     I  suspect  that  there  will  be 
some  institutions  in  which  an  effective  and  objective 
in-house  review  is  hardly  attainable.  Realistically 
it  seems  that  both  methods  should  develop  and  each 
will  be  better  because  of  the  competition.     If  S.S.A. 
is  convinced  that  neither  group  can  do  it,   then  the 
classical  method  of  prior  authorization  by  a  govern- 
ment employed  consultant  may  be  implemented.  Even 
now,   if  PSRO ' s  and  medical  staffs  do  not  do  an 
effective  job  in  a  given  area  the  Secretary  is  authori- 
zed to  make  other  arrangements  to  assure  proper 
utilization  and  quality  control. 
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2)  Under  national  health  insurance  federal  controls 
will  be  extended,   in  my  opinion,   to  all  hospital 
admissions,   not  just  Medicare  and  Medicaid  beneficiaries. 
Congress  will  expect  us  in  the  health  industry  to 
propose  and  support  stricter  and  more  incisive  pro- 
cedures to  assure  quality  and  control  costs  by  identi- 
fying and  eliminating  unnecessary  and  inappropriate 

care  and  treatment. 

3)  Medical  care  evaluation  studies  should  be  "outcome" 
oriented  and  must  be  relevant,   understandable,  measur- 
able,  behavioral  and  achievable.     I  believe  Dr.  Simmons 
mentioned  that  this  is  his  goal,   and  we  all  can  salute 
it. 

4)  The  PSRO  Amendment  regulations  when  published 
for  legal  and  practical  reasons  should  more  clearly 
encourage  and  support,   both  conceptually  and  through 
assurance  of  payment,   effective  in-house  review  by 
the  organized  medical  staff. 

5)  PSRO-hospital ( s)    relationships  and  responsibilities 
should     be  clearly  delineated  in  a  contract  or  memo- 
randum of  agreement. 

I  hope  that  in  the  discussion  period  we  can  explore  these 
relationships  in  greater  detail.     The  opportunity  to  be 
with  you  today  has  certainly  been  one  that  I  cherish  and 
I  hope  it  has  been  helpful  to  you.     Thank  you. 
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A  Perspective  on  How  PSRO  May 
Performance  of  the  Practicing 


Affect 
Physician 


Thomas  Elmendorf,  M.D. 


Thank  you,   Dr.   Goodman  and  participants  in  this  symposium. 

In  my  judgment  the  millenium  has  arrived!     A  bit  early 
perhaps,   but  definitely  here.     The  next  two  years  will  be 
critical  for  the  practicing  physician  and  for  his  patient, 
the  public.     In  the  long  run,   it  will  be  the  public  who 
wins  or  loses. 

Never  in  my  memory  has  there  been  an  issue  which  has 
touched  the  consciousness   of  so  many  physicians,  caused 
so  much  action  and  reaction,   created  so  much  discussion 
and  controversy  as  PSRO.     The  debate  has  raged  at  every 
level — local,   state  and  national.     It  shows  little  evi- 
dence of  subsiding  even  now.     It  is  not  my  purpose  here 
to  review  that  debate.     Suffice  it  to  say  that  such  strong 
diametrically  opposed  viewpoints  between  intelligent, 
reasonable  men  suggest  elements  of  truth  on  both  sides. 
In  order  to  anticipate  its  potential  effect  on  physician 
performance,   one  must  paint  the  backdrop  against  which 
PSRO  will  be  viewed.     To  do  that,   one  must  examine  the 
past  and  present  performance  of  practicing  physicians  and 
the  measurement  of  that  performance. 

In  the  past  a  physician's  performance  was  measured  more 
by  intangibles  than  by  tangibles,  more  by  subjectivity 
than  objectivity:     his  dedication,   his  astuteness  at 
diagnosis,  his  dexterity  in  surgery,  perhaps  even  the 
adulation  of  his  patients  of  his  colleagues.  Neither 
performance  nor  patient  outcome,  particularly  the  latter, 
were  systematically  and  objectively  analyzed.     Now,  we 
are  developing  procedures  for  performance  and  outcome 
analysis  which  are  relatively  sophisticated  compared  to 
some  of  our  previous  clumsy  efforts.      (And  I  need  not 
remind  this  audience  that  ten  years  from  now  our  current 
efforts  will  themselves  be  deemed  clumsy.) 

Most  important,   however,   is  emphasis  on  the  word 
"practicing."     You  know,   I  am  reminded  of  a  time  in  my 
early  days  when  I  took  care  of  an  elderly  lady  who  was 
in  a  very  low  income  status  and  I  used  to  take  her  samples 
of  drugs.     These  medications  were  different  colored  shapes 
and  sizes,   of  course,   coming  from  different  drug  companies, 
and  one  day  she  said  to  me,   "You  know,   Dr.  Tom;   I  know 
now  why  they  call  you   'practicing'   physicians.     You  are 
sure  practicing  on  me."     And  so  the  physician  is  still 
"practicing."     His  information  will  never  be  complete. 
Perfect  patient  care  is  a  non  sequitur..     Rather,  our  goal 
should  be  continued  improvement  in  patient  care.  This 
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goal  is  at  once  realistic  and  attainable. 


You  will  notice  that  I  said  "patient  care"  not  "medical 
care."     For  many  disciplines  are  involved:  medicine, 
nursing,  pharmacy,   etc.,   and  I  believe  that  in  the  past, 
more  personal  attention  and  less  scientific  evaluation  was 
given  to  each  patient.     With  the  increase  in  scientific 
information,   increased  demand  for  services,  partly  due  to 
removal  of  financial  access  barriers,   and  partly  due  to 
unreasonable  public  expectations,   and  thusly  with  decreased 
time  for  the  physician  with  each  patient,   there  has  been 
a  trend  toward  depersonalization  of  care.     This  does  not 
appear  to  be  constant  with  our  goal  of  high  quality  care. 

Another  dimension  to  physician  goals  has  been  recently 
added:     public  accountability.     In  the  distant  past  the 
physician  was  accountable  only  to  himself  and  his  patient. 
In  the  more  recent  past,   add  the  hospital.     Now,  with  the 
government  picking  up  40%  of  a  94  billion  dollar  annual 
health  care  tab  and  society  in  general  suspect  of  anything 
"big",   the  profession  must  document  its  activity  carefully. 

With  these  concepts  of  past  and  present  physician  perfor- 
mance and  goals  before  us,   let  us  now  turn  to  the  keystone 
of  human  behavior;  motivation.     In  the  ultimate  scheme  of 
things  it  will  be  individual  motivation  which  will  largely 
be  responsible  for  progress  or  the  lack  of  it.     And  it  is 
individual  creativity  operating  in  an  environment  of 
relative  freedom  that  has  indeed  been  the  mainspring  of 
human  progress  to  date.     Therefore,   one  must  compare  human 
behavior  motivated  by  compulsion  with  that  motivated  by 
volition.     Which  is  the  stronger?     Which  is  the  most  likely 
to  contribute  to  human  advancement?     How  many  of  our  great 
masterpieces  were  created  by  artists  laboring  under  the 
yoke  of  compulsion?     How  many  of  our  great  scientific 
advances  were  the  result  of  conscripted  labor?     How  often 
have  we  been  successful  in  legislating  morality?     How  many 
individuals  have  been  forced  to  give  up  smoking,  drinking, 
overeating,   living  too  fast?     Indeed,  parenthetically  one 
might  advance  the  thesis  that  the  improved  health  of  our 
citizens  in  the  future  will  relate  more  to  individual 
voluntary  motivation  to  change  lifestyles  than  an  increase 
in  access  to  or  improvement  of  the  quality  of  patient  care. 

And  so  it  is  that  we  come  to  this  point  in  time  when  we 
find  the  revolutionary  forces  of  compulsion  (government) 
on  a  collision  course  with  the  evolutionary  forces  of 
volition,   the  private  health  industry,   in  the  arena  of 
professional  standards  review  organizations.     The  manner 
in  which  each  participant  handles  his  own  role  will  con- 
tribute importantly  to  the  character  of  future  patient  care 
which  the  public  will  receive.     An  insistence  on  the  part 
of  the  government  to  move  too  rapidly,   to  force  compliance 
too  strongly,   to  be  insensitive  to  needed  local  variations 
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in  patient  care,   could  result  in  not  only  a  consolidation 
of  resistance  within  the  profession,   but  a  smothering 
blanket  of  conformity,   a  stereopity,   a  mediocrity  which 
will  elevate  the  bad  but  denigrate  the  good.     A  government 
preoccupation  with  cost  control  could  easily  negate  efforts 
in  the  direction  of  improved  quality,   but,  worst  of  all, 
an  administration  attitude  that  nourished  adversary  posi- 
tions would  be  against  the  public  interest. 

On  the  other  hand,   the  medical  profession  has,   as  the 
saying  goes,   a  brilliant  opportunity  cleverly  disguised 
as  a  problem.     The  opportunity  is  to  act  like  true  pro- 
fessionals;  that  means  living  up  to  our  responsibilities 
for  objective,  meaningful  peer  review  conducted  in  an 
enlightened  environment  of  self-education  at  once  satis- 
fying public  accountability  and  our  destiny  as  professionals, 
PSRO  or  not.     That  means  understanding  that  cost  effective- 
ness is  one  element  of  quality.     That  means  continued 
emphasis  on  appropriate  confidentiality  of  medical  infor- 
mation,  but  at  the  same  time  appreciation  of  the  need  for 
government  to  justify  and  document  tax  dollar  expenditures. 
That  means  continued  resistance  to  mediocrity,  "cookbook" 
medicine  tied  to  standards  too  rigid  to  allow  innovation 
and  too  average  to  achieve  excellence.     That  means  accep- 
tance of  the  fact  that  measurement  requires  appropriate 
standards.     That  also  means  a  careful  definition  of  terms— 
what  is  health?     What  is  health  care?     Or  is  it  sickness 
care?     What  is  quality  of  patient  care?     Can  we  measure 
such  concepts  as  the  comprehansiveness  of  care?     The  timeli- 
ness of  care?     The  continuity  of  care?     And  perhaps,  most 
of  all,   can  we  measure  compassion,   caring,  touching? 
Very  simply,  what  I  am  trying  to  say  is  that  it  is  in  the 
public  interest  for  physicians  to  live  up  to  their  respon- 
sibilities as  true  professionals  and  for  government  to 
use  its  power  wisely.     Reasoned  restraint  on  the  part  of 
both  will  overcome  far  more  impediments  to  mutual  goals 
than  continued  polarization  which  would  be  counterproductive 
and  obstructive. 

Now  then,  what  does  the  future  hold?     The  success  of  PSRO 
legislation  measured  in  terms  of  public  service,   that  is, 
improved  physician  performance  and/or  patient  outcome, 
depends  on  several  elements.     I  have  listed  five  for  your 
consideration : 

1)  The  administration  must  truly  delegate  respon- 
sibility and  discharge  it  in  a  truly  professional 
manner . 

2)  Physicians  must  accept  that  responsibility  and 
discharge  it  in  a  truly  professional  manner. 

3)  The  peer  review  process  requires: 
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a.  Local  development  and  application  of  standards 

b.  An  enlightened  environment  of  self-education 

c.  Reasonable  flexibility  in  the  review  of 
judgment  decisions 

4)  Mutual  restraint  and  cooperation  on  the  part  of 
both  the  government  and  the  profession  in  the 
evolutionary  development  of  the  system. 

5)  The  system  itself  must  be  flexible  enough  to 
provide  room  for  innovation. 

With  these  thoughts  in  mind  and  with  such  a  perspective, 
undoubtedly  incomplete,   I  leave  you  with  the  decision  as 
to  just  how  PSRO  will  affect  the  performance  of  the  prac- 
ticing physician  in  the  future. 

Thank  you  very  much. 
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PANEL  DISCUSSION  ON  QUESTIONS 


SUBMITTED  BY  THE  AUDIENCE 


MORNING  SESSION 


The  format  for  this  activity  of  the  Symposium  was  conducted 
in  the  following  manner.     Questions  from  the  audience  were 
directed  to  specific  panel  members  with  the  freedom  of  any 
panelist  to  comment.     Since  there  was  a  uniquely  high  qual- 
ity of  expertise  shared  by  the  panel  and  the  audience,  the 
program  chairman  provided  the  opportunity  for  dialogues 
whenever  it  appeared  productive  of  enhancing  the  education- 
al objectives  of  this  Symposium.     Each  questioner  is  desig- 
nated by  number,  and  subsequently  referred  to  as  Ql ,  Q2, 
etc . 


1.       Question  to  Dr.  Simmons: 

Many  of  us  have  received  the  first  seven  chapters  of 
the  PSRO  program  manual  and  we  know  that  your  depart- 
ment is  working  vigorously  to  complete  this.  Could 
you  give  us  some  timetable  as  to  how  that  is  coming 
along  and  when  the  additional  chapters  might  be  avail- 
able for  those  who  have  the  responsibility  of  imple- 
menting PSRO. 

Reply : 

We  have  about  three  chapters  close  to  being  available 
now,  one  on  long-term  care  and  the  other  in  the  dele- 
gation to  hospitals  from  the  PSRO  and  the  third  in  the 
appeals  area.     As  soon  as  they  are  reviewed  by  the 
National  PSR  Council  and  within  the  Department,  they 
will  be  out.     We're  trying  very  hard  to  have  all  the 
chapters  done  by  about  the  middle  of  next  year. The  key 
ones  are  already  available,   such  as  the  hospital  review 
system,  but  we're  pushing  on  with  all  deliberate  speed. 

Ql: 

So  I  understand  that  you  expect  completion  by  June  30 , 
1975;   is  that  correct? 

Reply : 

Well,   I  expect  that  we  will  be  through  by  then. 
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2.       Question  to  Dr.  Simmons: 


As  I  understand  it,   the  PSRO  monitors  standards  of 
care  in  the  hospital  for  Medicare  and  Medicaid  pa- 
tients.    Is  there  any  provision  for  monitoring  out- 
patient care  for  these  patients  and  also  what  about 
private  paying  patients  and  the  privately  insured? 
Is  PSRO  going  to  change  the  standards  for  them  at 
all? 

Reply: 

As  you  know,  each  of  the  major  national  health  insur- 
ance proposals  now  before  the  Congress,   including  the 
proposal  of  the  Administration,  is  founded  on  PSRO. 
They  use  PSRO  as  the  bedrock  of  quality  assurance 
under  national  health  insurance,   and  I  don't  think 
that's  going  to  change.     Even  if  it  did  change, 
though,   I  think  what  you  will  find,   and  what  we  find 
in  the  prototype  PSRO  organizations,   is  that  when  the 
physicians  sit  down  and  develop  the  standards  for 
Titles  18  and  19,  they  will,   in  fact,  use  the  same 
standards  for  all  the  care  they  render.     I'm  sure  the 
profession  would  not  tolerate  one  standard  for  one 
group  and  another  for  private  patients.     I  think  Dr. 
Elmendorf  would  be  a  good  one  to  comment  on  that  also. 
As  far  as  ambulatory  care  review  is  concerned,  it  is 
part  of  the  program.     But  it  occurs  only  when  the  PSRO 
petitions  the  Secretary  to  take  on  ambulatory  review. 
And  there  are  some  real  advantages  to  the  profession 
to  do  that.     So  I  think  that  they  will  be  moving  to 
that.     Again,  that  only  comes  when  the  profession  comes 
forward  and  says  we  now  want  to  review  our  office  and 
ambulatory  care.     If  the  Secretary  feels  their  proposal 
has  merit,   then  he  can  grant  them  that  authority.  The 
first  priority  is  inpatient  care,   then  long-term  care 
and  then  office  care. 


3.       Question  to  Dr.  Simmons: 

I  am  a  physician  representing  the  8,900  apprehensive 
physicians  of  the  Los  Angeles  County  Medical  Associ- 
ation,  and  the  question  that  I  would  like  to  ask  is 
this :     In  order  to  consummate  an  agreement  of  under- 
standing between  the  medical  staff  and  the  PSRO,  it 
has  been  stated  somewhere  that  it  is  required  that 
a  majority  of  the  staff  members  of  the  hospital  must 
be  participating  members  of  a  PSRO.     Is  this  accurate, 
or  is  this  just  a  rumor? 
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Reply : 


No,  what  we're  saying  is  that  for  a  hospital  to  be 
delegated  review  authority  by  the  PSRO,  a  substan- 
tial portion  (at  least  25%)  of  that  hospital  staff 
must  be  members  of  and  participants  in  PSRO. 

4.       Question  to  Dr.  Elmendorf: 

How  do  I   find  out  about  what  kind  of  PSRO  activity 
is  going  on  in  my  area,  which  is  Orange  County?  In 
general,  what  is  the  mechanism  for  disseminating 
information  on  PSRO? 

Reply : 

I  don't  know  specifically  what  it  is  in  Orange  County, 
but  I'm  sure  that  you  can  get  information  through  the 
Orange  County  Medical  Association.     The  California 
Medical  Association  has  developed  a  peer  review  com- 
mission at  that  state  level  which  is  attempting  to 
gather  information  on  PSRO  activity  and  peer  review 
of  all  types  through  the  states,   and  I'd  like  to  refer 
your  question  to  the  Chairman  of  that  commission  who 
happened  to  come  forward  to  the  central  microphone, 
Dr.  Bartel.     Can  you  tell  him,  Bob,  where  to  look  for 
information  in  Orange  County? 

Dr.  Bartel: 

I  think  that  for  the  present  time  if  he  looks  to  the. 
Orange  County  Medical  Society  he  could  get  a  very 
clear  reading  on  this. 

Dr.  Simmons: 

In  further  response  to  the  doctor  from  the  Los  Angeles 
County  Medical  Association,   there  is  one  point  that  I 
think  encourages  me  when  we  see  the  experience  of  the 
prototype  PSRO's.     It  is  very  reassuring  that  the  phy- 
sicians who  have  practiced  under  such  a  mechanism,  such 
as  in  Utah,   have  virtually  unanimously  decided  that  it 
is  about  as  reasonable  a  way  as  they  could  figure  out 
to  monitor  themselves.     When  Utah  took  a  poll  recently 
of  their  physicians  who  had  practiced  under  a  prototype, 
I  believe  90-95%  of  the  doctors  elected  to  participate. 
The  encouraging  thing  is  there  is  a  group  that  is  really 
living  with  the  system  who  say,  you  know,   it  really  is 
a  reasonable  way  to  proceed.     In  several  other  areas 
where  we  have  had  to  go  through  the  polling  process,  we 
were  encouraged  that  the  physicians,  once  they  come  to 
understand  what  it  is,  have  elected  to  participate. 
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Dr.  Elmendorf: 


I  agree,   and  I  think  that  in  such  a  complex  bit  of 
legislation  and  so  many  different  attitudes  it  is 
inevitable  that  things ,  perhaps  some  unfortunate 
things,  might  happen.     For  example,  they  published 
in  the  Federal  Register  that  pre-admission  certifi- 
cation is  being  mandated.     I  think  there  is  a  great 
deal  of  misunderstanding  and  that  perhaps  should  be 
clarified.     Many  of  our  physicians,   including  myself, 
are  apprehensive  of  the  effects  of  pre-admission  cer- 
tification except  as  a  tool  to  control  costs.     1 1 d  be 
pleased  to  hear  Dr.  Simmons  talk  about  any  plans  that 
he  might  have  for  the  use  of  this  device.     We  hope 
that  you  don't  have,   that  you  are  not  going  to  use  it 
as  a  general  tool. 

Dr.  Simmons: 

Well,  that  is,   of  course,  important  to  point  out.  The 
pre-admission  certification  requirements  were  not 
under  PSRO  legislation.     Those  were  proposed  by  the 
Department  under  other  amendments  to  Social  Security. 
PSRO  does  not  require  pre-admission  certification.  It 
leaves  that  to  the  option  of  the  PSRO  to  require  it  in 
those  instances  where  a  physician  consistently  violates 
the  standard.     So  it's  permissive  in  PSRO,  and  again  I 
think  that's  one  of  the  advantages  of  it. 

Dr.  Elmendorf: 

I  believe  that  fact  should  be  publicized;   that  it  is 
not  a  fundamental  part  of  PSRO. 


5.     Question  to  William  Whelan: 

For  the  most  part  the  "due  care"  or  waiver  of  liabili- 
ty requirements  would  seem  to  require  the  same  mecha- 
nism for  in-house  review  as  PSRO,   except  perhaps  on  the 
medical  audit  side.     But  as  far  as  utilization  review, 
certification,   admission  and  length  of  stay,  the  in- 
house  guidelines  would  seem  to  be  a  requirement  regard- 
less of  activities  in  PSRO  itself.     I  wonder  why  the 
hospital  administrators  in  many  areas  are  not  more  aware 
of  this  or  at  least  have  not  been  working  more  with  their 
staffs  in  setting  up  such  a  program  aside  from  the  PSRO 
requirement? 
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Reply: 


I've  got  a  little  bit  different  understanding.  I 
think  most  of  the  hospital  administrators  have  been 
willing  to  work  with  the  medical  staffs  on  it.  It 
does  involve  active  medical  staff  participation  in 
that  activity.     They-re  the  only  ones  that  can  do  it, 
and  there  are  some  medical  staffs  that  are  not  partic- 
ularly happy  with  it,  just  as  they  are  not  particular- 
ly happy  with  the  PSRO  review.     They  believe    it  is  un- 
necessary and  time  consuming,   etc.     I  don't  think  it 
is  a  recalcitrance  basically  on  the  part  of  the  hos- 
pital administrator;   I  think  it's  a  joint  problem  and 
they're  part  of  an  institution  and  they  both  have  to 
agree  to  do  it. 


6.     Question  to  Dr.  Simmons: 

In  California,  which  has   had  a  rather  strong  review 
program,  perhaps  less  so  in-house,   in-hospital,  as 
an  organized  effort,   certainly  in  ambulatory  care  and 
to  a  large  extent  coming  down  the  pike  in  hospital 
review  itself,  why  is  there  not  a  mechanism  for  a 
more  flexible  organization  of  such  review,  perhaps  as 
a  grant  activity  for  PSRO's  in  planning  rather  than 
a  contract  which  is  turning  out  to  be  quite  rigid. 
Do  you  anticipate  any  change  in  this? 

Reply : 

The  final  way  in  which  we'll  proceed,  whether  under 
contract  or  agreement,  we  still  haven't  determined* 
We  will  proceed  under  that  method  which  gives  us  the 
most  flexibility  which  we  need  to  run  the  program  in- 
telligently.    We  haven't  found  the  contract  a  bad  way 
to  proceed.     There  have  been  instances  in  some  areas 
where  it  has  been  difficult  to  reach  agreement,  but 
I  don't  think  that  it's  by  definition  a  bad  way  to 
proceed.     I'd  like  to  make  one  comment  on  your  first 
suggestion  about  doctors  setting  up  a  review  system 
outside  of  PSRO.     Every  time  I  hear  that  I  am  troubled 
because  that  assumes  that  PSRO  is  some  foreign  entity, 
third  power,  outside  the  profession.     Really,  by  def- 
inition, PSRO  is  you.     PSRO  is  the  physicians  in  an 
area.     It's  not  your  enemy,   it's  your  colleague.  And 
to  consider  that  they're  "they"  and  we're  "us"  and 
thus  different  and  adversaries  has  no  logic  to  me. 

Q6: 

Dr.   Simmons,   I  have  lumps  trying  to  explain  that  in 

my  own  county.     For  example,   in  our  county  in  San  Diego f 
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the  current  medical  society  thinking  is  that  PSRO's 
should  be  repealed.     But,  my  point  is  that  this  type 
of  review  is  required  regardless  of  whether  the  medi- 
cal society,   for  example,  or  the  hospital  staff  elects 
to  participate  in  PSRO  over  the  individual  physician. 
This  same  type  of  review,  particularly  the  so-called 
onerous  part  of  utilization  review,   is  a  requirement 
in  any  case . 


7.  Question  for  Dr.  Simmons: 

I  am  the  Director  of  Research  for  a  research  company 
in  Berkeley.     We  have  been  studying  the  interface  of 
health  care  delivery  in  the  private  insurance  carriers, 
particularly  in  Workmen's  Compensation,  which  is  under 
federal  scrutiny.     With  automobile  insurance  and  other 
insurance  activities  we  have  discovered  that  the  insur- 
ance carrier  actually  impacts  medical  care  a  great  deal. 
The  question  then  is  what  will  be  the  relationship  be- 
tween the  peer  review  organization  and  the  private 
insurance  carriers,  particularly  as  those  practices 
impact  health  care? 

Reply : 

I  can't  give  you  a  final  answer  on  that  because  that 
hasn't  been  determined  yet.     I  can  tell  you  what's 
happening  in  some  areas  where  there  is  PSRO  activity. 
The  private  carriers  are  contracting  with  the  PSRO  to 
do  review  of  their  care  and  accepting  that  as  a  final 
judgment.     I  suspect  that  will  be  the  pattern,  that 
even  before  we  get  national  health  insurance  you're 
going  to  find  the  private  insurers  turning  to  the  PSRO 
to  make  the  final  judgment  on  medical  care. 

8.  Question  for  Dr.  Simmons: 

I  am  a  practicing  attorney  representing  organizations 
in  the  health  care  field,   and  I'm  interested  in  the 
sections  of  the  law  that  talk  about  PSRO  and  the  dele- 
gations to  HMO  organization.     How  do  you  envision  this 
function  being  performed  within  the  HMO  setting? 

Reply : 

Again,   it's  an  area  where  there  is  a  lot  of  policy 
still  to  be  determined.     I  can  only  tell  you  that  the 
general  thesis  is  that  all"  health  care  providers  in 
an  area,  HMO  and  non-HMO,  are  subject  to  the  PSRO  and 
are  elegible  for  membership  in  the  PSRO.     There  won't 
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be  a  separate  system  for  HMO  and  a  separate  one  for 
the  private  sector  and  a  separate  one  for  other  groups 
We  are  working  with  the  HMO  program  right  now.  Under 
their  legislation  they  have  to  set  up  a  quality  assur- 
ance mechanism.     What  we've  already  determined  in  the 
Department  is  that  the  mechanism  has  to  be  consistent 
with  PSRO.     The  further  details  haven't  been  resolved 
yet . 

Q8  : 

Is  that  under  Public  Law  93-222  you're  taling  about, 
the  HMO  Act  of  197  3?     The  new  law? 

Reply : 

Well,   the  HMO  Act  says  that  there  must  be  an  intact 
system.     The  Department's  position  is  that  that 
system  must  be  compatible  with  PSRO. 


Do  you  envision  that  as  being  a  separate  system,  or 
using  PSRO,  or  is  that  under  discussion? 

Reply : 

That  to  some  extent  is  still  under  discussion.  How- 
ever,  I  would  see  it  probably  as  being  PSRO  serving 
all,   just  as  PSRO  really  will  be  the  father  of  the 
review  system  under  the  End  Stage  Renal  Program.  We 
see  PSRO  ultimately  becoming  the  arbiter,   the  respon- 
sible group  in  an  area,   for  all  quality  decisions  in 
all  federally  funded  health  programs. 


9.     Question  for  Dr.  Simmons: 

I  represent  the  Kaiser  Foundation  Hospitals  in  Southern 
California,   and  I  want  to  say  at  the  outset  that  I'm 
kind  of  excited  by  the  idea  of  getting  some  performance 
records  that  Dr.   Simmons  commented  on.     We  found  it 
exciting  in  our  hospital  to  do  just  that,   and  my  two 
questions  are  how  much  physician  time  have  you  envi- 
sioned this  requiring  to  look  at  these  kinds  of  records 
and  set  up  the  criteria,   and  second,  what  about  most  of 
the  major  hospitals  that  have  training  programs  with 
house  staff  and  how  do  we  look  at  quality  of  care  in 
a  training  kind  of  program? 

Reply : 

In  regard  to  the  first  part  of  your  question,   how  much 
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time  does  it  take,  Dave  Buchanan  is  the  last  speaker 
today,   and  Dave  is  much  better  qualified  to  answer 
that.     He  has  worked  intimately  with  the  Utah  situa- 
tion and  can  tell  you  exactly  how  much  time  that  group 
of  physicians  has  found  it  takes  to  develop  criteria 
and  the  review  process.     The  encouraging  thing  about 
it  is  that  in  the  review  process  you  really  don't  seem 
to  need  much  physician  time  because  the  system  kicks 
out  that  piece  of  it  that  requires  the  professional's 
time.     He  doesn't  have  to  go  through  a  three-foot  stack 
to  find  out  that  piece  in  which  his  expertise  is  nec- 
essary.    As  far  as  the  teaching  hospital  is  concerned, 
there  is  provision  within  the  manual  for  the  way  the 
PSRO  would  proceed  to  authorize  a  deviation  from  a 
standard  when  such  a  deviation  is  appropriate  to  a 
teaching  institution.     Now  the  fascinating  thing  to 
me  is  going  to  be  whether,   in  fact,   there  has  to  be 
much  difference  in  a  teaching  institution  or  whether 
quality  is  quality  is  quality.     The  opportunity  is 
there  for  the  PSRO  to  allow  individual  institutions 
to  make  decisions  for  peculiarities  in  their  setting, 
such  as  teaching.     If  a  certain  resource  is  not  pre- 
sent,  then  a  modified  standard  may  be  allowed  by  the 
PSRO. 

Dr.  Elmendorf: 

I'd  like  to  respond  to  that  question  just  very  briefly, 
to  say  that  it  is  going  to  take  a  commitment  on  the 
part  of  physicians  and  their  time  to  develop  the  appro- 
priate standards  and  criteria  elements   for  patient  care 
in  their  own  institutions.     It  will  take  more  time  at 
first  and  less  time  as  the  process  is  developed.  Actual- 
ly, by  developing  these  standards  locally  there  can  be 
self-determination  on  the  part  of  physicians  and  there 
can  be  real  excitement  and  intellectual  stimulation  in 
this  exercise  of  really  objectively  identifying  what  is 
going  on.     Really,  their  physician  time  will  tend  to 
decrease  after  the  initial  commitment. 

Dr.  Simmons: 

This  is  what  has  impressed  me  as  I  have  talked  to 
doctors  who  are  actually  starting  to  do  these  things. 
They  have  found  that  the  most  beneficial  and  exciting 
thing  is  to  sit  down  and  develop  the  standard.  You 
start  by  saying,   "We'll  do  this,"   and  then  somebody 
says,   "Why?"     "Well,  because."     "Well,  because  why?" 
Then  they  have  to  start  the  thinking  process--"Well 
because  we  have  always  done  it  that  way."     But  that's 
not  good  enough.     They've  also  done  it  this  way  and 
gotten  the  same  results.     It's  that  whole  process 
that  it  seems  to  me  is  one  of  the  real  major  benefits 
of  PSRO. 
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10.     Question  to  each  of  the  three  panelists: 

How  long  do  you  think  it  will  take  for  the  "clamoring 
public"  to  decide  that  we  are  improving  their  care  by 
our  reviews  and  evaluations?     How  is  malpractice  going 
to  relate  to  PSRO  and  what  role  will  the  impetus  and 
strength  of  PSRO  have  in  relation  perhaps  to  a  mal- 
practice suit? 

Reply  by  Dr.  Simmons: 

There  is  a  difference  of  opinion  on  what  PSRO  is  going 
to  do  to  malpractice.     You're  going  to  hear  a  real  ex- 
pert on  the  situation  talk  later  today.     We  have  been 
talking  to  quite  a  few  experts  throughout  the  country 
both  in  the  legal  profession  and  in  the  medical  pro- 
fession on  PSRO  and  its  impact  on  malpractice.     It  is 
my  judgment,  having  gone  through  that  consultation 
process,   that  there  is  a  very  positive  thing  that  is 
going  to  happen  when  PSRO's  become  operative.     I  tried 
to  explain  by  the  example  of  the  role  in  defensive 
medicine  of  skull  x-ray  in  head  trauma.     The  other 
thing  that  I  think  is  possible  is  to  identify  the  very 
high  risk  specialities.     Not  everybody  is  at  equal 
risk  from  a  malpractice  suit.     And,   as  you  know,  not 
all  malpractice  is  because  of  poor  care.     It  is,  to 
some  extent,   the  fact  that  on  second-guessing,  some- 
body said,   "Why  didn't  you  do  it?"     And  the  doctor 
says,   "Well,  at  that  time,   I  didn't  think  it  was 
appropriate" ,   and  somehow  the  jury  becomes  convinced 
that  he  should  have  done  it.     That's  why  I  am  saying 
that  if  the  profession  sits  down  and,  before  the  act, 
develops  standards  saying  only  in  these  instances  or 
in  this  condition  would  we  consider  this  the  appro- 
priate thing  to  do--then  that's  the  kind  of  a  thing, 
if  followed,   and  if  due  care  is  used  by  the  profession- 
al,  that's  going  to  be  a  very  good  protection  against 
a  malpractice  situation  later  on.     Now,   it's  not  simple. 
It's  very  complex,  and  as  I  said,  there  is  a  difference 
of  opinion  on  this.     I  do  believe  that,   in  the  end, 
we'll  see  a  very  substantial  benefit  in  this  area,  and 
I  think  we're  starting  to  see  some  of  the  legal  pro- 
fession who  have  studied  this  make  the  same  statement. 
A  lot  will  depend  on  how  the  PSRO  develops  its  stan- 
dards . 

Dr.  Elmendorf: 

I'd  like  to  respond  to  that  question  by  saying  first 
of  all,   the  malpractice  problem  in  my  judgment  is  a 
national  problem,   it  is  a  problem  that  is  somewhat 
unique  to  our  litiginous  society,   and  it  is  only  part 
of  the  problem  of  personal  litigation  in  the  country. 
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I  think  that  the  PSRO  review  activity  will  be  bene- 
ficial in  this  area  for  the  profession  providing  the 
techniques  of  peer  review  are  truly  accountable  and 
truly  unassailable  and,  as  the  public  gains  confidence 
in  this  type  of  activity,   I  believe  that  it  cannot  help 
but  have  an  effect  on  the  judgment  of  those  peers  who 
act  in  court  situations  relying  on  professional  judg- 
ment, more  in  this  area  and  less  in  trying  to  second- 
guess  in  a  retroactive  way,   so  I  would  hope  that  it 
would  have  a  beneficial  effect,  but  I  don't  think  it's 
a  total  answer. 

Mr.  Whelan: 

I  will  join  Tom  and  Dr.   Simmons  in  this  hope.     We  are 
going  to  run  into  some  problems  where  it  may  be  help- 
ful in  some  areas  and  not  in  others.     If  you  have  two 
different  standards  existing  within  fifty  miles  of  each 
other  and  one  is  a  higher  standard  than  the  other,  then 
when  you  get  into  a  lawsuit  on  that  and  the  published 
standard  is  already  there  and  the  lower  standard  re- 
sulted for  instance  in  an  alleged  injury,  you're  going 
to  have  a  problem.     We  are  in  an  era  in  which  the  local 
community  standard  in  most  courts  is  not  being  applied 
anymore . 

11.     Question  to  Dr.  Simmons: 

I  am  with  the  Hospital  Council  of  Southern  California. 
In  California  we  have  many  PSRO  areas  from  which  no 
local  physician  groups  have  made  application  to  become 
the  PSRO.     In  Los  Angeles  County  we  have  seven  such 
areas.     Can  you  tell  us  what  your  department's  think- 
ing is  on  what  you  will  do  if  by  January  1,   1976,  no 
local  groups  step  forward  to  become  the  PSRO?  My 
second  question  is,  we  understand  that  severe  budget 
cuts  are  now  being  anticipated  for  PSRO.     Could  you  give 
us  some  indication  of  what  you  think  the  effects  would 
be  in  your  program  if  such  budget  cuts  come  about,  for 
instance,  would  you  stop  contracting  with  any  new  groups 
and  would  you  consider  more  centralization  in  activities 
in  PSRO? 

Reply : 

In  response  to  your  question,  what  will  we  do  if  the 
profession  doesn't  come  forward,   I  guess  I'm  sort  of 
an  eternal  optimist.     I  don't  think  we're  going  to 
have  to  put  the  contingency  plan  in  effect.     I  do  be- 
lieve that  the  profession  is  going  to  see  that  it's 
in  their  best  interest  to  do  this,  and  that  if  they 
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don't,   something  much  more  troublesome  to  them  has  to 
come.     I  believe  the  profession,   and  we're  already 
seeing  it,   is  going  to  come  about.     The  leadership 
is  very  good  in  medicine  and  I  think  Dr.   Elmendorf 's 
speech  today  was  first-rate.     There  wasn't  anything 
he  said  that  I  couldn't  agree  with  in  my  responsibility 
for  this  program  at  the  federal  level.     So  I  don't 
think  it's  going  to  be  a  real  problem.     It  may  be  in 
isolated  areas  and  there,   as  you  know,   the  legislation 
says  if  they  don't,   the  Secretary  is  directed  to,  not 
requested  to.     He  is  directed  by  our  Congress  to  put 
something  in  place,   and  he  will. 

Secondly,   on  the  budget  side,   this  is  a  very  interesting 
thing.     That's  why  I  mentioned  that  it  is  extremely 
important  for  the  public  and  the  profession  to  under- 
stand and  become  advocates  for  the  position  that  quality 
assurance  is  an  extremely  important,   legitimate  social 
expense;   that  it  makes  no  sense  at  all  to  put  the 
responsibility  on  the  profession  and  all  the  blame  and 
not  give  them  the  resources  to  do  a  job.     It's  no 
longer  a  part-time  activity.     PSRO  is  a  legitimate 
societal  expense  that  we  as  citizens  need  to  support 
just  as  we  support  research.     We  have  to  develop  and 
support  a  quality  assurance  system.     What  happened 
in  the  budget  stringency  that  we're  all  under  right 
now,   and  certainly  in  the  federal  government,   is  that, 
at  least  on  the  Senate  side,   the  decision  was  to  hold 
everything  down  and  to  cut  everything.     In  the  commit- 
tee report,   the  statement  was  made  that  the  PSRO 
budget  is  alreacy  600%  bigger  than  it  was  the  first 
year  and  that's  enough;   they're  already  being  fairly 
treated.     Well,  what  they  didn't  understand  is  that 
in  any  growing,   nationwide  program  that's  the  kind 
of  a  quantum  jump  that  you  have  to  have  to  get  it 
going.     I  think  people  are  starting  to  realize  the 
mistake  that  was  made.     I  personally  don't  have  any 
fear  that  the  budget  will  not  be  adequate  to  the  need. 
You  can't  run  a  program  this  size  without  an  adequate 
amount  of  money,   and  you  cannot  place  the  blame  on 
the  profession  and  at  the  same  time  turn  around  and 
not  give  them  the  resource  to  do  it.     I  think  the 
profession  understands  this,   and  will  become  advo- 
cates for  an  adequate  budget.     I  think  the  public 
understands  this.     We  saw  it  at  the  summit  conference 
on  inflation.     The  public  is  demanding  that  this 
system  become  operative,   and  they  realize  that  some- 
times we  have  to  spend  money  to  see  that  money 
eventually  is  more  rationally  used.     So  I  think, 
all  in  all,   things  will  straighten  out  and  this 
program  will  go. 
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Qll: 


If  I  can  press  on  the  first  response,  you  say  you  are 
giving  some  thinking  to  possible  alternative  courses 
of  action  if  groups  don't  form.     Could  you  give  us 
some  insight  into  the  types  of  direction  your  thinking 
is  taking  into  this  contracting? 

Dr.  Simmons: 

Well,   as  you  know,  one  of  the  possibilities  is  always 
to  have  the  state  do  it,   just  as  the  state  Medicaid 
authorities  do  it  now.     You  can  always  turn  to  the 
state  health  department,   to  the  state  health  authorities. 
There  are  going  to  be  groups  of  doctors  even  in  the 
most  recalcitrant  states  who  are  willing  to  do  this 
job,  who  believe  it,   understand  it  and  think  it  needs 
doing  and  who,   I  am  sure,  will  come  forward  if  invited. 
I  would  like  to  avoid  that.     I  think,   clearly,  the 
best  thing  is  to  let  the  profession  do  it.     I'm  con- 
vinced that  that  is  what  is  going  to  happen.  There 
may  be  isolated  incidences  where  it  doesn't  and  then 
we'll  take  the  action  we're  required  to  take  at  that 
time . 


12.     Question  to  Dr.  Simmons: 

I  am  a  child  psychiatrist,   and  I  am  particularly 
concerned  about  the  delivery  of  mental  health  services. 
In  most  of  the  discussions  when  I  come  to  meetings 
like  this,  we  hear  very  little  about  that,   and  I'd 
like  Dr.   Simmons  to  speak, if  he  could,   directly  to 
the  issue  of  PSRO  and  how  it  will  affect  the  mental 
health  delivery  system. 

Reply : 

There  are  two  things  that  happened  just  recently. 
The  federal  employees  health  insurance  plan,  which 
is  one  of  the  biggest  in  the  country,  has  identi- 
fied a  very  serious  problem  in  what's  being  paid 
for  in  the  way  of  psychiatric  care.     In  fact,  they 
had  considered  pulling  out  the  psychiatric  benefit 
because  they  didn't  think  there  was  any  mechanism 
in  there  under  which  they  could  be  assured  that  the 
dollars  being  spent  were  being  spent  wisely.  What 
they  have  done  instead  is  that  benefit  will  be  kept 
intact,   but  it  will  be  required  that  the  profession 
in  an  area  monitor  the  services  and  guarantee  to  the 
government  that  the  services  were  appropriate.  So 
the  prototype  is  already  there,  but  psychiatry,  just 
like  any  other  medical  service,   is  going  to  be  part 
of  PSRO.     Secondly,   the  American  Psychiatric  Association 
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and  the  child  psychiatrists  as  part  of  that  Association, 
are  already  developing,  with  the  AMA,   the  broad  guide- 
lines on  model  criteria.     Psychiatric  standards  are 
being  developed  and  each  PSRO  will  be  responsible  for 
psychiatric  inpatient  review. 


13.     Question  to  Mr.  Whelan: 

Before  listening  to  Bill  Whelan,  we  had  thought  that 
as  the  PSRO  advanced  on  the  scene,   that  perhaps  the 
Office  of  Health  CAre  Services  Medical  Consultants 
would  be  materialized  and  we  had  hoped  that  was 
rather  hopeful,   but  after  your  remarks,  Bill,   I  start 
to  see  them  rematerializing .     I  wonder  if  you  would 
care  to  discuss  where  we  are  going  to  be  as  medical 
staffs  with  two  sets;  with  the  PSRO  on  the  one  hand 
and  the  Office  of  Health  Care  Services  for  Medi-Cal 
on  the  other. 

Reply : 

You've  got  two  jurisdictions  and  two  funds  of  money, 
and  so  the  federal  government  has  to  recognize  in 
that  sense  the  responsibility  of  the  states  for  those 
programs  the  states  apply  for  and  get  approved.  If 
we  get  national  health  insurance,   it  seems  to  me  that 
Medicaid  will  then  be  federalized  and  it  would  all  be 
done  under  one  surveillance  system.     Now  maybe  Dr. 
Simmons  has  another  point  of  view  on  this. 

Dr.  Simmons: 

I  agree  with  you  that  the  law  is  clear  that  when 
PSRO's  become  operative,   they  have  the  final  say  in 
Medicare  and  Medicaid,   and  that  also  places  on  them 
a  tremendous  responsibility.     They  have  to  do  the 
job  because  the  state  wants  its  funds  adequately 
protected  just  as  the  federal  funds  need  adequate 
protection  for  public  accountability.     But  eventually, 
it's  the  PSRO  that  takes  on  all  the  responsibility 
and  other  systems  cease  to  exist. 

Q13: 

That  is  the  law  now,  when  the  PSRO  gets  going?  It 
does  do  the  Medi-Cal? 

Dr.  Simmons: 

Let  me  not  talk  about  Medi-Cal,   let's  talk  about 
Medicaid  as  a  federal  responsibility.     Yes,  PSRO  is 
the  quality  assurance  judge  once  it  becomes  operative 
for  whatever  government  pays  for,  Title  5,  Title  18, 
Title  19.     Now  clearly  there  are  some  difficulties — 
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California  has  a  strong  system,  New  York  has  a  strong 
system,   and  there's  going  to  be  a  great  deal  of  very 
sensitive  kinds  of  discussions  that  will  have  to  go 
on  so  that  everybody's  interests  are  protected  because, 
after  all,   the  governor  of  this  state  is  responsible 
to  the  citizens  also  for  50%  of  those  funds  in  Medi- 
caid.    I  understand  his  needs  and  we  will  work  ittout. 


14.   Question  to  Dr.  Simmons: 

I  am  a  practicing  surgeon  from  Northern  California 
in  a  rural  area.     I  came  here  as  a  member  of  a  loyal 
opposition.     If  there  has  been  any  one  statement  made 
this  morning  that  may  have  changed  my  mind,   it  was  one 
made  by  Dr.   Simmons,   that  PSRO  is  us  and  not  them  and 
that  we  truly  are  going  to  be  allowed  to  do  our  own 
peer  review.     I  believe,   in  my  own  opinion,   that  the 
major  opposition  in  the  medical  profession  to  this 
entire  program  is  that  issue,   and  that  perhaps  the 
government  feels  that  the  practicing  physicians  track 
record  ain't  so  good.     I  assure  you  that  the  prac- 
ticing physician  feels  that  the  government  track 
record  ain't  so  good  either.     We  have  been  beleaguered 
and  battered  for  a  number  of  years  in  our  dealings 
with  the  industrial  insurance  commissions,  years  of 
battling  them  as  to  who  we  are  going  to  treat,  and 
why,   and  what  we  were  going  to  do.     Since  1965  we  have 
been  battling  both  the  state  and  federal  governments 
and  particularly  the  intermediaries  who  have  been 
making  our  decisions  for  us,  many  times.  Physicians' 
training  is  basically  decision-making  training. 
Physicians'   primary  responsibility  in  the  whole  scheme 
of  things  is  decision-making.     Most  physicians  make 
25,   35,   40  decisions  a  day  that  have  to  do  with  health 
and  the  preservation  of  life.     A  physician's  decision- 
making capacities  are  individualized  basically  with 
proper  guidelines  and  the  best  educational  system 
in  the  world,   and  we  feel,  many  of  us,   that  our 
decision-making  judgment  decisions  have  been  taken 
away  by  some  intermediaries,   third  parties  and  cook- 
books that  are  drawn  up  at  various  levels.     Some  of 
the  things  you  said  this  morning  didn't  reassure  me 
on  that;    for  instance,  your  comments  about  antibiotics. 
I  can  show  you  articles  in  the  literature  which 
condemn  prophylactic  antibiotics,   for  instance  in 
gall  bladder  surgery.     I  can  show  you  other  articles 
that  absolutely  say  this  is  the  worst  thing  that  ever 
happens  and  10,000  people  a  year  die  from  it.     So  it 
depends  on  who  is  looking  at  what  articles  and  what 
judgments  you  make  upstairs  as  to  what  we're  going  to 
be  saddled  with.     I  believe  that  the  prime  objection 
in  the  medical  profession  is  that  we  feel  that  in 
spite  of  your  good  intentions  personally,  that  the 
bureau  draws  up  guidelines  that  are  not  part  of  the 
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law,  weren't  passed  by  Congress;   that  these  guidelines 
keep  coming  down  from  somebody  in  the  bureau  and  that 
they  are  absolutely  removing  the  decision-making 
process  from  the  profession.     If  there  is  anything 
you  need  to  do  or  your  office  needs  to  do  to  promote 
this  program  and  its  implementation,   it  would  be  to 
convince  physicians  that  their  decision-making  pro- 
cesses in  health  care  are  not  being  taken  away  by  some 
federal  bureaucrat  with  a  cookbook.     I  would  like  to 
know  if  you  have  any  plans  to  change  the  appearance 
of  this  and  help  improve  on  your  so-called  track  record 

Simmons : 

Clearly  a  lot  of  people  share  your  sentiments,  and 
frankly,   I  do  too.     I  have  no  difficulty  with  anything 
you  said.     I  will  try  to  answer  your  question  in  a 
number  of  ways.     First  of  all,   the  standards  in  fact, 
are  going  to  be  those  that  the  profession  in  an  area 
says  are  appropriate.     Now  there  is  a  proviso  there 
that  says  that  if  they  differ  markedly  from  what's 
going  on  in  a  region,   then  the  National  PSR  Council, 
which  is  made  up  of  eleven  non-governmental  physicians 
chosen  from  nominations  from  300  organizations,   has  to 
approve  them.     The  reason  that  very  good  Council  is 
there  is  to  prevent  the  outside  possibility  that  you 
might  get  a  group  of  doctors  someplace  to  say  we're 
going  to  use  leeches  and  get  agreement.     Now  that's 
farfetched,   but  then  the  legislation  says  well,  all 
right,   if  you  somehow  could  get  a  group  of  doctors 
to  agree  to  that,   then  in  that  kind  of  an  instance 
you'd  have  to  establish  why ;   you'd  have  to  be  able  to 
convince  this  group  of  non-federal  physicians  that  it 
is  in  the  public  interest  and  scientifically  defensible 
Other  than  that  proviso,   the  standards  are  going  to 
be  as  good  as  the  profession  makes  them.     I 'm  impressed 
that  Dr.  Bob  Hunter,  who  is  a  trustee  of  the  AMA  and 
member  of  our  National  PSR  Council  and  probably  knows 
as  much  about  this  legislation  as  anybody  in  the 
country,   has  come  to  the  opposite  conclusion.  He 
said  this  isn't  going  to  be  cookbook  medicine,  it's 
going  to  be  textbook  medicine.     I  think  that's  true. 
The  standards  are  going  to  be  as  true  as  you  make 
them.     I  think  the  real  challenge  here  is  to  get  the 
profession  to  sit  down  and  come  to  some  judgment, 
not  just  opinion  any  more,  but  to  come  to  some  scien- 
tifically defensible  judgment  as  to  the  basis  of  what 
we  know;   our  experience  in  the  research  that's  been 
done;  what  it  is  reasonable  to  do.     Clearly,  always 
there  will  be  exceptions  to  what  is  reason  on  a  mass 
scale;   that's  what  peer  review  is  all  about.     It  looks 
at  the  exceptions  and  says,   given  the  peculiarities 
of  this  instance  of  care,   for  that  patient,   for  that 
physician  at  that  time,  what  we  thought  ordinarily 
would  make  most  sense  was  or  was  not  appropriate. 


So  I  think  the  system  is  flexible  enough  that  it  will 
allow  judgment,   it  will  allow  for  a  scientifically 
defensible  standard.     I  am  not  going  to  be  a  govern- 
ment employee  all  my  life.     I'm  going  to  return  to  the 
private  sector.     I  personally  think  that  the  best 
thing  that  can  happen  to  me  when  I  go  back  to  the  prac- 
tice of  medicine  is  to  have  a  strong,  vigorous,  publicly 
accountable  PSRO.     That's  the  best  protection  I  have 
to  remain  a  professional.     So  I  look  forward,  frankly, 
to  it  and  I  am  very  interested  in  making  it  just  as 
good  as  we  can.     The  individual  PSRO  has  that  same 
opportunity,   to  make  it  just  as  good  as  they  can. 

Q14  : 

Would  it  be  possible  for  you  to  influence  Mr.  Weinberger 
to  make  an  open  letter  to  physicians  of  the  United 
States  that  the  physicians  will  write  the  book  and 
not  the  bureau? 

Dr.  Simmons: 

I  don't  think  that  needs  to  be  done.     The  legislation 
says  that  just  about  as  clearly  as  you  can  say  it. 
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A  Perspective  on  How  Setting  of  Standards  by  PSRO 
May  Affect  Quality  of  Medical  Care  Delivery 


John  R.   Gamble,  M.D. 


My  title  concerned  me  somewhat  at  the  beginning  because  I 
had  trouble  in  how  to  outline  this  kind  of  a  talk.  It 
seemed  that  the  first  thing  that  I  had  to  do  was  define 
the  quality  of  care.     As  you  know,   Dr.  Elmendorf  alluded 
to  this.     Quality  of  care  is  very  difficult  to  define. 
There  have  been  many  persons  much  smarter  than  I  am  who 
have  attempted  this  and  who  have  not  really  come  out  with 
a  very  good  definition  that  will  satisfy  everyone.  It 
seemed  to  me  that  quality  itself  is  equal  to  excellence 
and  therefore  we  do  not  need  to  speak  of  high  or  good 
quality.     Quality  implies  excellence.     It  also  implies 
and  includes  that  which  is  predictable,   and  then  it  can 
most  likely  be  quantified.     So,   if  you  conclude  that  quality 
of  care  can  be  quantified,   then  it  can  apply  to  the  PSRO 
law.     But  there  are  some  pitfalls  in  this,   and  I  will  get 
into  those  shortly. 

It  seemed , therefore ,   that  the  only  way  to  define  quality 
of  care  was  to  break  it  into  its  components  and  speak  of 
qualities  of  care.     Then  I  think  that  the  job  becomes 
much  easier.     For  example,   everyone  states  that  quality  of 
care  is  not  obtained  when  the  result  is  death,  and 
generally  this  is  true.     However,   since  death  is  inevi- 
table,  it  may  be  that  the  quality  of  care  is  involved  in 
treating  that  person  who  is  going  to  die;   in  caring  for 
his  pain  and  suffering  and  the  setting  in  which  he  dies. 
This  I  don't  think  can  be  measured,   even  though  it  cer- 
tainly is  one  quality  of  care. 

Quality  of  care  may  involve  how  well  an  upper  respiratory 
infection  is  managed.     It  is  well  known  that  this  can  only 
be  handled  by  symptomatic  treatment.     The  disease  is  going 
to  last  ten  to  fourteen  days  regardless  of  the  care  received. 
But  does  the  quality  of  care  involve     treating  the  patient's 
symptoms,  with  or  without  the  use  of  drugs?     There  are 
patients  who  have  come  to  me  who  have  said  that  their  former 
physician  had  always  given  them  an  injection  of  penicillin 
and  their  cold  cleared  up  right  away.     There  are  others 
who  have  received  non-dangerous  medications,   and  these 
patients  feel  that  their  colds  have  been  very  properly 
treated.     Then  there  are  those  patients  who  are  rejected 
by  their  physicians  when  they  have  a  cold  because  the 
physician  knows  that  nothing  can  be  done.     In  either  of 
these  situations,   the  outcome  is  the  same.     The  patient 
recovers  almost  always  without  complications.     But  can 
this  kind  of  quality  of  care  be  judged?     This  seems  to 
point  out  that  there  is  a  difference  between  process  and 
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outcome,   and  we  will  get  into  definitions  of  those  shortly. 

There  are  some  other  examples  of  quality  of  care  that  may 
be  difficult  to  measure.     Is  the  taking  of  a  proper  history 
or  the  detecting  of  all  the  clues  present  to  determine  a 
patient's  disease--are  these  qualities  of  care?     It  has 
been  well  shown  that  if  history  taking  is  properly  done, 
physical  examination  and  laboratory  studies  contribute 
very  little  else  except  confirmation  of  the  diagnosis. 
But  how  can  this  be  measured?     It  is  obvious  that  all  the 
qualities  of  care  cannot  be  reduced  to  quantification.  How 
is  the  quality  of  care  rendered  by  a  nurse  in  the  hospital 
measured?     Is  she  better  because  she  is  empathetic  and 
understanding  and  gives  a  better  backrub,   or  is  she  better 
because  she  is  a  more  effective  and  efficient  administrator? 
It  is  obvious  that  there  are  multidimensional  variables 
when  one  speaks  of  quality  of  care. 

Fortunately,   PSRO  is  initially  confining  itself  to  physicians, 
and  at  present  confines  itself  to  quality  of  care  rendered 
in  hospitals.     But  it  will  be  extended  to  skilled  nursing 
facilities,   as  Dr.   Simmons  indicated  this  morning,   and  then 
to  ambulatory  care.     So  it  behooves  us  to  make  an  attempt 
to  do  as  much  as  we  can  with  quality  of  care  now  in  hospitals 
in  a  relatively  simple  setting  before  it  becomes  as  complex 
as  it  will  be  when  it  is  expanded.     Fortunately,   for  the 
success  of  PSRO,  many  of  these  things  need  not  be  taken  into 
account  now.     That  is,   the  care  of  the  dying  patient,  or 
the  care  of  upper  respiratory  infections.     PSRO  is  limited 
to  the  quality  of  care  in  the  hospital. 

There  are  certain  definitions  which  one  must  be  aware  of 
in  order  to  interpret  any  statements  that  are  made  in  dis- 
cussions of  PSRO  law  and  peer  review  that  will  be  necessary 
to  measure  quality  of  care.     First  is  implicit  judgment. 
Implicit  is  that  which  is  understood,  but  not  expressed; 
it  is  inferential.     This  occurs  when  a  physician  or  a  group 
of  physicians  engage  in  peer  review,   and  they  state  that 
whatever  was  done,  whether  right  or  wrong, is  based  on  their 
clinical  judgment.     This  is  generally  accurate,  but  may  or 
may  not  be  objective  and  it  is  not  subject  to  measurement. 
The  opposite  term  is  explicit  judgment,   and  this  must  be 
defined  if  the  quality  of  care  is  to  be  objective.  There 
is  little  explicit  in  the  care  of  the  dying  patient  or 
the  treatment  of  a  respiratory  infection;  but  nevertheless, 
in  hospital  care  much  of  what  goes  on  is  explicit.  So 
explicit  judgment  must  be  made  by  those  knowledgeable  in 
the  field  and  by  peers  who  have  some  scientific  basis  for 
determination.     Then,   and  only  then,   can  they  be  used  in  a 
system  of  review. 

This  brings  us  then  to  process.     Process  is  action;   it  is 
what  is  going  on  to  the  patient  in  the  hospital  and  to  the 
physician  and  their  interactions.     It  has  to  do  with  the 
reasons  for  admission  to  the  hospital.   It  has  to  do  with 
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what  happens  when  the  patient  is  in  the  hospital.  The 
opposite  of  this  is  outcome.     This  has  to  do  with  what 
happens  at  the  tnd  of  the  process.     It  has  to  do  with 
recovery,  morbidity  and  mortality. 

You  are  all  familiar  with  the  utilization  review  technique. 
This  has  been  in  existence  in  most  hospitals  since  the 
advent  of  Medicare.     Utilization  review  basically  has 
nothing  to  do  with  quality.     It  is  merely  a  means  of 
assuring  that  facilities  are  properly  utilized.     It  is 
oriented  and  developed  according  to  cost.     Quality,  by 
any  of  its  definitions  does  not  enter  into  this.  The 
medical  audit  process,  which  has  been  mentioned  here 
several  times  today,   is  again  a  retrospective  process  that 
deals  with  outcome.     It  has  nothing  to  do  with  what  is 
happening  to  that  patient  when  he  is  in  the  hospital.  As 
a  result  of  substantial  experience  with  the  medical  audit, 
it  appears  that  two  improvements  are  needed  to  make  the 
audit  a  highly  effective  instrument  for  quality  assessment 
and  assurance. 

The  first  such  improvement  is  to  adopt  the  principle  now 
proposed  by  the  JCAH;  mainly  that  criteria,  when  developed, 
should  apply  to  either  100%  or  0%  of  the  cases.     These  then 
become  essential  or  critical  criteria.     They  are  so  selected 
and  they  are  so  important  to  the  proper  care  and  they  are 
so  soundly  based  on  clinical  research  that  failure  to  meet 
such  criteria  is  by  definition  an  indication  of  substandard 
process.     That  is  to  say,   finding  substantial  failure  to  com- 
ply with  such  critical  criteria  in  the  course  of  the  retro- 
spective audit  should  lead  the  medical  staff  to  recommend 
early  and  vigorous  corrective  action. 

The  second  improvement  is  to  shorten  the  length  of  time 
between  the  detection  of  the  shortcoming  and  the  improvement 
which  can  be  brought  about  by  a  program  of  continuing  edu- 
cation.    If  some  means  can  be  found  to  shorten  this  feed- 
back loop,   the  power  of  the  medical  audit  as  an  instrument 
of  quality  assurance  would  be  greatly  increased.  By 
another  definition,  quality  assurance  may  be  defined  as  a 
guarantee  to  a  patient  that  he  will  receive  the  best  medical 
care  clearly  indicated  for  his  condition. 

The  effectiveness  of  utilization  review  is  in  serious 
question.     This  acknowledged  lack  of  effectiveness  is  the 
main  reason  that  PSRO  is  requiring  concurrent  or  continued 
stay  review.     In  this  method  an  initial  length  of  stay  is 
assigned  the  patient;   the  clinical  course  for  the  patient 
is  monitored  and  if  the  course  is  normal,   the  patient  is 
discharged  in  a  reasonably  expected  amount  of  time.  If 
there  is  an  unexpected  change  in  the  patient's  condition  or 
circumstances,   then  justification  may  be  provided  and  the 
original  length  of  stay  is  extended.     In  this  way  utilization 
review  becomes  utilization  control  and  then  it  will  have 
something  to  do  with  the  quality  of  care. 
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If  criteria  are  developed  for  specific  diagnoses  or  conditions 
and  they  are  truly  critical,   then  these  criteria  comprise 
elements  of  care  that  are  indicated  in  100%  of  patients. 
These  criteria  comprise  procedures,   tests  or  information 
which  fall  under  six  categories: 

1)  Documentation  of  information  which  substan- 
tiates the  diagnosis  or  indication  for  admission. 

2)  Documentation  of  presence  or  absence  of 
diseases,   conditions  or  factors  which  importantly 
modify  prognosis.     For  example,   in  a  patient 
with  pneumonia,   documentation  initially  would 

be  by  a  chest  x-ray.     Documentation  of  other 
diseases  would  be  the  presence  of  chronic  lung 
disease . 

3)  Documentation  of  presence  or  absence  of 
factors  which  importantly  influence  the  treat- 
ment;  a  positive  blood  culture,   for  example. 

4)  Application  of  scientifically  established 
treatment  or  procedures  of  proven  value;  the 
use  of  antibiotics,   for  example. 

5)  The  non-application  of  contraindicated  pro- 
cedures or  drugs. 

6)  The  consideration  of  the  immediate  outcome 
and  complications. 

These  criteria,   if  properly  drawn,  would  allow  then  for 
concurrent  review,   for  prospective  measurement  of  outcome 
and  also  for  retrospective  medical  audit. 

This  data  can  easily  be  obtained  by  the  patient  care  coor- 
dinator at  the  same  time  that  the  regular  PSRO  material  is 
being  accumulated.     Again,   it  would  be  referred  to  a  medical 
advisor  if  it  does  not  meet  the  proper  criteria.     This  is 
the  method  which  will  be  used  in  the  Kellogg  Project  or 
Private  Initiative  in  PSRO,   as  is  its  official  title.  This 
project  is  a  collaborative  one  sponsored  by  the  Association 
of  American  Foundations  for  Medical  Care,   the  American 
College  of  Physicians,   the  American  Medical  Association,  the 
American  Hospital  Association,   the  American  Society  of 
Internal  Medicine.     It  has  received  a  one  million  dollar 
grant  from  the  Kellogg  Foundation  to  study  seven  PSRO's 
and  to  assure  and  test  the  methods  we  have  described;  to 
see  if  quality  of  care  as  defined  can  be  measured.  Its 
major  purpose  is  to  influence  the  development  of  PSRO's 
so  that  quality  assurance  becomes  the  major  objective  of 
PSRO. 

We  have  now  selected  seven  sites.     In  the  next  couple  of 
weeks  we  are  going  to  have  a  training  program  for  those 
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persons  who  will  be  doing  the  kind  of  review  I  mentioned. 
In  each  of  these  sites  there  will  be  three  groups  of 
hospitals  which  will  be  studied.     One  group  will  be  the 
group  which  agrees  to  try  to  measure  quality  of  care  by 
the  methods  which  I  have  outlined.     The  second  group  of 
hospitals  will  be  those  hospitals  which  use  the  PSRO 
guidelines,   and  the  third  group  will  be  hospitals  which 
have  essentially  no  utilization  review  or  do  not  conform 
to  PSRO  requirements.     These  three  groups  then  will  be 
compared,   and  we  hope  that  something  significant  will  result, 
so  that  we  can  say  whether  we  are  really  measuring  quality 
of  care  as  it  is  limited  in  that  definition. 

There  has  been  a  lot  of  talk  about  criteria  being  drawn  up 
on  a  local  basis.     It  has  been  surprising  to  me  that  when 
groups  of  physicians  with  differing  backgrounds  from  differ- 
ent parts  of  the  country  sit  down  to  draw  up  criteria  about 
one  subject  or  another,   these  physicians  seem  to  agree  very 
well  on  what  the  criteria  should  be.     In  less  obvious  con- 
ditions,! think  that  the  criteria  should  be  subject  to 
local  modifications  and  I  understand  this  is  the  intention 
of  the  PSRO  program. 

One  could  ask  the  opposite  question  as  to  my  title.  Will 
PSRO  decrease  the  quality  of  care?     It  is  difficult  for  me 
to  conceive  that  when  physicians  are  setting  standards  and 
these  judgments  are  made  on  an  objective  basis,  on  explicit 
criteria,   that  the  quality  of  care  will  decrease.     I  think 
there  only  will  result  an  increase  in  the  quality  of  care 
as  we  have  defined  its  measurement.     There  are  some  pitfalls, 
however.     If  the  criteria  are  not  set  by  peers,   and  this 
applies  as  well  to  those  in  allied  health  professions,  or 
if  they  are  implicit  criteria,   or  if  the  review  process  is 
taken  from  the  hands  of  physicians,  with  cost  control 
rather  than  quality  becoming  paramount,   then  quality  will 
be  impaired.     It  is  imperative  that  the  medical  profession 
develop  the  right  given  it  under  the  law  and  insist  that 
quality  assurance  be  the  significant  part  of  PSRO  as  the 
law  is  originally  written.     The  benefits  to  continuing 
education  from  all  of  this  can  easily  be  predicted.  These 
will  accrue  to  the  individual  physician,   to  the  medical 
staff  and  can  give  considerable  direction  to  continuing 
education  programs  of  the  national  specialty  boards. 

In  summary  then, the  setting  of  standards  by  PSRO  almost 
certainly  will  affect  the  delivery  of  certain  qualities 
of  care.     This  effect  can  be  measured  as  it  pertains  to 
those  qualities  involved.     The  results  most  likely  will  be 
beneficial  to  the  patients  if  the  pitfalls  described  above 
can  be  avoided. 
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How  the  Fiscal  Intermediary 
Perceives  Its  Role  in  Relation  to  PSRO 


Harold  G.  Pearce 


Thank  you,   Dr.   Goodman  and  distinguished  guests.     Dr.  Goodman, 
I  have  probably  seen  as  many  PSRO  panels  as  any  single 
person  in  the  United  States.     I  will  have  to  say  that  I 
think  the  caliber  of  participation  has  been  the  best  I  have 
seen.     I  hope  I'll  not  come  in  the  category  of  the  fellow 
who  transferred  organizations  and  improved  the  IQ  of  both. 

To  the  Blue  Cross  Association  and  Blue  Cross  Plans,   and  I 
probably  stress  that  not  only  because  I  am  with  that  organi- 
zation,  but  we  do  92%  of  the  volume  of  intermediary  care 
for  hospitals  through  Medicare  and  therefore  will  be  prin- 
cipally affected,  but  also  to  the  other  intermediaries, 
PSRO  is  really  a  new  look  to  a  veteran  subject.     True,  it 
is  broader  than  our  veteran  subject,   but  nevertheless,  it 
is  basically  a  new  look.     Public  Law  92-603  added  a  new, 
necessary  and  very  welcome  dimension  to  fill  a  gap  in 
previous  approaches  to  utilization  review.     By  involving 
most  of  medicine,   in  effect  tossing  the  ball  to  them,  PSRO 
legislation  fills  a  critical  gap.     The  principle  is  good. 
Time  will  prove  its  practicality.     We  as  carriers  and  as 
intermediaries  intend  to  support  and  are  prepared  to  help 
make  the  Law  work  for  both  our  private  and  our  public 
sector  business. 

Our  approach  to  utilization  review,  which  I  alluded  to  as 
the  forerunner,   has  been  fundamentally  the  same  as  that 
approach  utilized  within  the  PSRO  structure.     While  we  have 
always  used  physicians  to  determine  criteria  and  to  make 
actual  case  judgments,   the  broader  involvement  of  physicians 
at  large,   adds  obviously  a  much  broader  dimension.     In  the 
early  fifties,   the  President  of  our  organization,  Walter 
McNerney,  while  at  the  University  of  Michigan,   enlisted  the 
services  of  Dr.   Beverly  Payne.     In  a  project  which  later 
was  published,   they  developed  criteria  which  were  purported 
to  measure  over  and  under-utilization  of  health  care  ser- 
vices.    As  I  recall  that  study,   it  indicated  that  overutili- 
zation  was  of  the  order  of  15%,  while  underutilization  was 
of  the  order  of  9%.     The  point  is,  we  have  understood  the 
principle  since  that  time. 

Our  system  has  largely  used  this  kind  of  methodology  in 
the  interim  and  therefore  we  are  not  unfamiliar  to  the 
challenges  and  to  the  problems  to  be  fulfilled  by  PSRO's. 
The  reason  you  have  asked  me  to  speak  to  you  today  is 
related  to  the  responsibility  we  have  had  since  1965  as 
intermediaries  serving  under  contracts  of  the  Social 
Security  Administration  for  Medicare.     As  a  result  of  our 
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experience  over  those  nine  years,  we  have  gained  considerable 
experience  in  the  government  sector,   in  regard  to  utilization 
review  procedures.     In  many  respects,   intermediaries  are 
incumbent  for  much  of  the  process  relating  to  PSRO  activities, 
Our  contract  holds  us  responsible  for  assurance  that  the 
utilization  review  function  is  being  performed.     To  the 
extent  that  the  Secretary  of  HEW  determines  that  given 
Conditional  PSRO's  are  capable  of  certain  of  the  review 
functions,   he  may  transfer  such  responsibility  to  those 
PSRO's.     Until  such  time,   and  to  the  extent  that  the  given 
PSRO's  are  not  declared  capable  of  all  of  this  review  func- 
tion,  the  intermediary  continues  primary  responsibility  for 
the  untransf erred  portions.     To  review  briefly,  we  have  the 
responsibility  for  utilization  review  and  we  maintain  that 
until  relieved  in  total  or  in  part.     I  think  somebody  asked 
the  question  this  morning,  what  happens  if  the  PSRO  does 
not  come  along  to  service  a  particular  area.     As  I  see  it, 
it  would  simply  stay  in  its  present  state  until  something 
comes  along  that  is  declared  by  the  Secretary  of  HEW  to  be 
adequate  to  replace  the  incumbent  utilization  review  system. 

Payment  responsibility  under  the  PSRO  law  continues  to  be 
an  intermediary  function.     This  is  a  fact  before  and  during 
a  qualified  PSRO  performance  within  a  given  area.  This 
necessitates  transmission  of  the  decision  as  to  quality  and 
necessity  from  the  PSRO  to  the  intermediary  where  it  will 
be  matched  with  other  decision  functions  assigned  to  the 
intermediary.     When  all  such  decisions  align  in  the  affirma- 
tive,  payment  is  released  to  the  provider.     If  in  this 
matching  process  any  part  of  the  decision  structure  is 
delayed,   payment  as  a  result  is  delayed.     In  the  face  of 
the  two  direct  responsibilities  described  above  as  inter- 
mediary role  in  the  PSRO  process,   intermediaries  must  work 
hand  and  glove  with  PSRO's  to  assure  timely  decisions,  hence 
timely  payments. 

In  a  less  direct  fashion,   the  law  implies  other  functions 
to  be  performed  by  intermediaries  to  avoid  unnecessary 
duplication  and  costs.     Section  1165  of  the  law  reads: 

"Correlation  of  functions  between  professional 
standards  review  organizations  and  administrative 
instrumentalities   . . . 

"Section  1165.     The  Secretary  shall  by  regulations 
provide  for  such  correlation  of  activities,  such 
interchange  of  data  and  information,   and  such  other 
cooperation  consistent  with  economical,  efficient, 
coordinated,   and  comprehensive  implementation  of 
this  part   (including,   but  not  limited  to,   usage  of 
existing  mechanical  and  other  data-gathering 
capacity)   between  and  among  -- 
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"(a) (1)   agencies  and  organizations  which  are 
parties  to  agreements  entered  into  pursuant  to 
Section  1816,    (2)    carriers  which  are  parties 
to  contracts  entered  into  pursuant  to  Section 
1842,   and   (3)    any  other  public  or  private  agency 
(other  than  Professional  Standards  Review  Organi- 
zation)  having  review  or  control  functions,   or  proved 
relevant  data-gathering  procedures  and  experience, 
and 

"(b)     Professional  Standards  Review  Organizations, 
as  may  be  necessary  or  appropriate  for  the  effec- 
tive administration  of  Title  XVIII,   or  State  plans 
approved  under  this  Act." 

The  possibilities  in  this  provision  include  virtually  all 
of  the  administrative  process  roll,   excluding  only  profes- 
sional decision    which,   by  the  way,  we  agree  is  as  it 
should  be. 

It  is  our  view  as  the  largest  single  intermediary  that 
is  neither  efficient  nor  effective  to  disrupt  to  any  signi- 
ficant degree  the  present  flow  of  data  from  provider  to 
the  paying  agent.     Use  of  essentially  the  claims  track  will 
enable  the  intermediary  to  maintain  control  of  the  claim 
through  the  divided  decision  stage  and  back  to  a  merged 
final  pay  or  no  pay  status  with  a  minimum  of  delay,  minimum 
of  cost  and  in  the  best  interest  of  timely  payment. 

Section  1155  of  the  law  established  the  rights  of  hospitals 
and  other  health  care  facilities  to  provide  qualified 
review  and  final  decision  when  so  certified  by  the  area 
PSRO.     For  reasons  of  access  to  patient  records,  confiden- 
tiality,  concurrent  decision  and  education  of  staff  physi- 
cians, qualified  review  at  the  site  of  instructional  care 
makes  for  an  efficient,   economical  and  timely  result. 
Where  such  qualified  decision  prevails  in  an  area,  the 
direct  function  of  the  PSRO  is  reduced  by  a  considerable 
volume  of  records  and  data.     After  setting  norms  and  cri- 
teria,  the  balance  of  the  PSRO  functions  would,  under  such 
conditions,  become  largely  of  a  monitor  and  analytical 
nature,   and  the  review  and  decision  only  of  exceptions. 
Intermediaries  can  and  should  facilitate  the  exception 
approach.     They  can  provide  any  and  all  of  the  following: 

1)  Under  PSRO  guidance,   assist  in  establishing 
institutional  review  and  quality  decision  procedures 
at  the  site  of  care. 

2)  Establish  data  transmission  forms  that  supplement 
the  basic  claims  record  and  flow  with  it.     Data  needs 
of  the  PSRO  are  measurably  reduced  when  primary 
review  and  decision  are  made  at  the  site  of  care. 
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3)  Establish  a  screening  procedure  based  on  para- 
meters agreed  upon  with  the  PSRO  for  the  monitor 
of  claims  in  process  at  the  intermediary  site  and 
report  performance  of  each  "qualified"  institution 
to  the  PSRO. 

4)  Arrange  for  the  collection  and  transmission  of 
exceptional  or  special  study  cases  to  the  PSRO. 

5)  Prepare  profiles  and  special  studies  according 
to  the  design  of  the  PSRO. 

6)  Assist  PSRO  and  providers  in  confidentiality 
techniques . 

Most  of  the  administrative  role  in  relation  to  PSRO  involves 
the  handling  of  data  and  reports.     This  is  the  main  busi- 
ness of  intermediaries.     Our  record  of  confidentiality  and 
accuracy  over  decades  of  service  is  established  as  good. 
One  of  the  essentials  to  the  receipt  of  timely  and  accurate 
input  from  providers,   frankly,   is  the  pressure  of  payment. 
Without  such  pressure  and  established  methods  and  an  esta- 
blished reporting  track,   the  process  could  easily  flounder. 
Volume  in  Medicare  alone  in  a  year's  time  will  reach  one 
hundred  million  case  transactions.     This  gets  to  be  the  key 
as  to  why  we  are  suggesting  that  we  work  by  exceptions  and 
that  we  work  on  established  tracks.     For  a  PSRO  to  establish 
unique  independent  input  and  process  methods  without  direct 
support  and  correlation  with  intermediaries  runs  a  great 
risk  of  breakdown,   confusion  and  payment  delay. 

A  recent  study  by  the  Government  Accounting  Office,  GAO , 
for  the  House  Ways  and  Means  Committee,   tested  intermediary 
efficiency  and  cost  against  direct  government  performance 
for  Medicare  benefit  administration.     In  every  phase 
tested,   the  intermediary  was  vastly  superior.     This  kind 
of  experience  therefore  must  be  commended  to  developing 
PSRO's.     At  this  stage  in  PSRO  development,   less  than  six- 
teen months  from  the  dates  on  which  Conditional  PSRO  grants 
will  be  ending,  progress  would  appear  to  be  behind  schedule. 

The  basic  administrative  process  structure  for  use  of  inter- 
mediaries has  not  been  published  by  HEW  in  manual  or  regula- 
tion form.     The  leadership  of  many  area  PSRO  initiatives 
are  approaching  the  subject  of  processing  in  highly  inno- 
vative fashions.     There  is  much  talk  about  new  computers  and 
new  systems  to  operate  directly  under  control  of  the  PSRO, 
apparently,   the  reaction  to  escape  government  and  third 
party  influence  of  the  past.     Slogans  such  as  "He  who  controls 
the  data  controls  the  practice  of  medicine"  have  impeded  the 
development  and  delegation  of  administrative  roles  in  this 
respect . 

Area  planning  in  many  instances  propose  a  review  process  and 
data  input  in  excess  of  the  requirements  of  the  law.  The 
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cost  effectiveness  of  many  such  approaches  must  be  seriously 
questioned.     In  the  final  analysis,   fancy  systems  with  fancy 
prices  must  reflect  commensurate  effectiveness  or  face  the 
issue  of  their  value.     In  its  most  simple  form,   data  and 
claims  process  is  complicated,   requiring  considerable  experi- 
ence and  know-how.     We  advocate  a  relatively  humble  beginning 
with  progressive  development  as  the  steps  are  mastered. 
It  behooves  PSRO's  and  intermediaries  to  initiate  dialogue 
and  planning  early  in  the  development  of  the  PSRO  and  to 
remain  in  continuous  contact.     Regrettably,   this  has  been 
the  fact  in  the  majority  of  cases  with  the  result  of  a 
scramble  to  get  a  workable  process  after  conditional  or 
planning  approval.     Although  conditional  operational  status 
has  been  in  effect  since  July  1  of  this  year,   there  does  not 
exist  to  this  date  a  standard  or  model  agreement  for  PSRO 
intermediary  interf unctional  relationships,   and  this,   as  I 
say,   I  regard  as  regrettable. 

In  summary,   I  would  like  to  make  the  following  observations: 

1)  The  PSRO  law  added  the  dimension  of  general 
physician  participation  to  the  utilization  review 
process.     This  should  improve  the  prospect  of  more 
effective  utilization  through  the  educational 
approach . 

2)  Intermediaries  have  an  integral  part  to  play 
in  the  transfer  of  review  responsibility,   and  for 
payment . 

3)  The  Law  discourages  unneeded  duplication  of 
intermediary  capability  in  data  and  other  adminis- 
trative process. 

4)  Early  and  continuous  planning  and  discussion 
between  developing  PSRO's  and  intermediaries  is 
essential  to  efficient  function  and  timely  payment. 
Numerous  PSRO  developments  are  not  adequately 
cognizant  of  this  need. 

5)  The  rate  of  progress  in  administrative  develop- 
ment within  PSRO's  appears  to  be  seriously  behind 
schedule . 

6)  Cost  effectiveness  does  not  appear  to  be  of 
sufficient  concern  to  many  developing  PSRO's.  We 
appear  headed  for  cost  overruns  unless  radical 
corrective  action  is  taken. 

7)  The  best  beginning  is  a  simple  beginning.  Data 
techniques,   etc.,   are  complicated  at  best. 

8)  Intermediaries  want  the  Law  to  work  well  and 
are  anxious  to  cooperate  in  its  implementation. 
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PSRO:     A  Perspective  on  Legal  Liability 
and  Confidentiality 

Eric  W.   Springer,  LL.B. 


Thank  you  very  much,   Dr.   Goodman.      I  must  say  that  I 
appreciate  my  afternoon  colleagues'   efforts  at  time  control. 
They  have  given  me  almost  a  full  hour  to  rant  and  rave, 
and  I  need  all  the  time  I  can  get,   so  I  am  most  appreciative. 
You  will  note  soon  enough  from  these  ramblings  that  what  I 
have  to  say  is  almost  totally  conjectural. 

PSRO  is  so  new  conceptually  that  there  are  no  specific  past 

experiences  which  can  give  us  any  solid  assurance  of  the 

way  in  which  this  latest  federal  attempt  at  reducing  the 

costs  of  providing  health  care  and  increasing  quality  will 

eventually  end  up  in  terms  of  malpractice.     Much  of  what 

will  be  said  here  will  be  made  up  of  hypothetical  suppositions 

which  will  be  based  on  some  kind  of  patchwork  of  guesses 

and  surmises  and  maybe  even  just  reaching  in  the  clear,  cold, 

thin  air.     And  in  point  of  fact,   the  system  of  law,  especially 

the  judicial  system,   is  retroactive,  or  as  some  people  would 

say,  reactionary. 

It  does  react  to  things  the  humans  do  or  get  themselves  into 
trouble  doing.     We  respond  to  events.     The  law,  especially 
the  judicial  system,   has  operated  that  way  for  a  long  time. 
It  has  grown  that  way.     Mr.  Justice  Oliver  Wendell  Holmes 
told  us  that  long  ago  in  that  classic  of  legal  literature, 
The  Common  Law,  when  he  said  "The  life  of  law  has  not  been 
logic:   it  has  been  experience.     The  felt  necessities  of  the 
times,   "     he  said,   "have  had  a  good  deal  more  to  do  than  the 
syllogism  in  determining  the  rules  by  which  men   (and  I  assume 
he  meant  and  women)  ,  will  be  governed.'1 

The  law,   as  a  matter  of  fact,  more  accurately  the  system  of 
rulemaking,  whatever  that  is,   has  always  been  concerned  with 
health.     Health  has  always  been  a  matter  of  public  interest. 
And  yet  there  has  always  been  a  mysterious  aspect  to  health. 
In  the  early  days,   health  care  was  rendered  by  those  who 
claimed  some  kind  of  relation  with  the  gods.     In  fact,  there 
are  those  who  claim  today  that  not  much  has  changed  from 
then  to  now. 

The  law  also  has  had  its  mysterious  and  metaphysical  under- 
pinnings and  its  concern,   indeed,   its  recognized  authority 
with  regard  to  the  delivery  of  health  care  stems  directly 
from  the  metaphysical  concept  of  the  power  of  the  sovereign. 
The  primary  power  of  the  sovereign,  even  today,   is  what  we 
call  the  police  power,   and  that  means,   today,   the  power  and 
responsibility  of  government  to  provide  for  and  protect  the 
health,   safety,  welfare  and  morals  of  the  community. 
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The  police  power  covers  the  person  and  the  property  of 
every  individual  and  corporation  in  the  state.     It  extends 
to  the  conduct  of  private  matters  as  well  as  business  matters. 
The  state,   through  its  legislature,  delegates  some  of  that 
police  power  to  its  political  subdivisions,   such  as  counties 
and  municipalities.     It  delegates  other  power  to  boards, 
agencies,   departments  and  other  portions  of  the  bureaucracy 
at  the  state  and  local  levels,   and  those  agencies  and  boards 
have  their  power  and  received  their  authority  from  the 
sovereign's  power  to  govern  and  protect  health;  that's 
state  government. 

Now  the  federal  government  also  controls  health  matters, 
but  there  is  no  police  power,   at  least  technically  and  philo- 
sophically there  is  no  police  power  under  the  federal  Consti- 
tution.    The  federal  government  presumably  can  only  exercise 
its  powers  granted  to  it  in  the  Constitution  specifically. 
But  over  the  years  we  have  seen  that  various  specific  powers 
have  had  engrafted  to  them  additional  powers.     Today,  under 
its  power  to  impose  taxes,   the  federal  government  provides 
for  the  medical  needs  for  the  elderly  and  the  poor  and 
through  that  Social  Security  system,   now  provides  a  system 
to  monitor  the  actions  of  providers  of  care  with  respect  to 
quality . 

By  these  quick  generalizations  I  mean  to  set  the  stage  for 
my  specific  topic,  which  is  "A  Perspective  on  Legal  Liability 
and  Confidentiality." 

In  this  talk  I  shall  deal  with  three  major  areas  of  concern, 
recognizing  fully  that  there  are  many  other  equally  impor- 
tant legal  questions  which  are  worthy  of  full  discussion 
and  debate.     The  three  areas  are: 

1)  The  possibility  of  increased  liability  for 
malpractice  with  respect  to  individual  practitioners 
and  institutions. 

2)  The  possible  legal  problems  involved  in  the  dis- 
closure of  information  in  the  PSRO  process. 

3)  The  impact  of  PSRO  on  the  hospital's  legal 
obligation  to  provide  due  process  to  physicians. 

Again,   let  me  stress  that  much  of  what  I  have  to  say  is  con- 
jecture,  for  there  are  no  judicial  interpretations  of  the 
language  of  the  PSRO  portions  of  the  Social  Security  Act. 
Indeed,  we  have  not  seen  enough  of  the  regulations  which 
define  and  make  more  specific  the  broad  and  often  ambiguous 
commands  of  the  statutes  and  yet,   for  what  it  is  worth,  let 
us  begin  with  some  thoughts  on  the  question  of  liability. 
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A.      LIABILITY  FOR  NEGLIGENCE 

With  respect  to  liability,   I  am  going  to  accept  the  stated 
premise  of  the  PSRO  legislation.     That  is,   that  the  PSRO's 
are  required  to  develop  regional  norms  of  care,  treatment 
and  diagnosis.     They  are  to  review  regularly  provider  and 
practitioner  profiles  of  institutional  care  so  as  to  evaluate 
1)    the  necessity,   2)    the  quality  and  3)   the  appropriateness 
of  services  for  which  payment  may  be  made  under  various 
federal  payment  programs.     I  am  also  limiting  this  first 
discussion  to  the  increased  potential  for  liability  for 
negligence.     When  I  say  negligence,   I  mean  malpractice  as 
well  as  negligence  because  in  the  law,  negligence  is 
malpractice;   it's  just  very  fancy  negligence. 

Two  of  the  concerns  that  I  have  with  respect  to  the  norms 
deal  with  the  admissibility  of  the  norms  of  care  themselves, 
and  secondly,   the  admissibility  of  the  reports  of  a  regional 
or  a  statewide  or  a  national  PSRO.     In  light  of  recent 
judicial  developments,  my  concerns,   it  seems  to  me,  are 
justified.     First,   the  use  or  admissibility  of  norms  of  care. 

1)     Use  of  Norms  of  Care 

As  I  have  indicated,   this  discussion  is  conjectural 
in  that  we  have  no  decisions  dealing  specifically 
with  this  new  legislation.     It  can  be  suggested 
strongly,   however,   that  the  present  posture  of  the 
case  law  would  permit  the  introduction  of  information 
from  a  PSRO  which  purported  to  be  a  norm  of  care. 
Let  me  do  a  very  rapid  breakdown. 

Starting  with  the  Darling  case,  many  courts  have  held 
that,  with  respect  to  the  establishment  of  a  standard 
of  care,   the  plaintiff   (or    defendant,   for  that  matter) 
is  entitled  to  introduce  not  only  evidence  of  the 
local  practice  but  also  1)   evidence  of  the  practice 
in  other  similar  communities,   2)   pertinent  regulations 
from  the  state  licensing  agency,   3)    the  standards  of 
the  Joint  Commission  on  Accreditation  of  Hospitals  and 
4)   other  relevant  information.     Moreover,  with  respect 
to  the  specialties,   several  courts  have  held  that  the 
currently  accepted  and  recognized  state  of  the  art,  is 
the  standard  of  care.     There  is  no  locality  rule,  with 
respect  to  the  medical  specialties.     Thus,   the  locality 
rule  with  respect  to  the  specialties,   and  I  suggest 
even  with  respect  to  some  aspects  of  general  practice, 
is  moribund  and  perhaps  may  be  dead.     It  would  seem  to 
me  then  quite  possible  for  a  particular  patient  in  a 
particular  case  involving  the  applicable  standard  of 
care  to  seek  successfully  to  admit  information  from  a 
norm-setting  regional  or,   in  the  appropriate  case, 
national  standard  setting  PSRO. 
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I  do  not  mean  to  suggest  that  this  standard  would  be 
different  from  the  standards  accepted  in  the  locality. 
I  mean  only  to  suggest  that  that  standard  is  poten- 
tially admissible.     Whatever  those  standards  are,  and 
for  whatever  reason  they  were  promulgated:     that  is  to 
say  cost  control,   utilization  control,  generalized 
questions  of  quality,   they  may  be  admissible  in  a 
case  involving  negligence  or  a  question  of  negligence. 

Having  said  that,   it  is  important,   I  think,   to  point 
out  that  there  are  courts  which  might  accept  the 
standard  of  the  PSRO  as  minimal  and  might  even  impose 
a  higher  test.     In  the  Nork  case,    (Gonzales  v.  Nork, 
Cal.   Super.   Ct.   #228-566,   Sacramento  Co.    (1973)  the 
trial  judge  who  wrote  the  interesting,   voluminous,  but 
disturbing  opinion  made  the  point  that  although  the 
hospital  followed  the  then  prevailing  JCAH  standards, 
it  was  not  enough.     And  the  court  justified  that 
ruling  by  quoting  from  a  number  of  legal  sources 
including  the  case  of  Leonard  v.  Watsonville  Community 
Hospital   (47  Cal.   2d  409    (1956)   where  the  California 
Supreme  Court  said, 

"Although   ....  proof  of  practice  or  custom  is 
some  evidence  of  what  should  be  done  and  may 
assist  in  the  determination  of  what  constitutes 
due  care,   it  does  not  conclusively  establish 
a  standard  of  care." 

a.     Purported  Statutory  Protection 

Under  the  PSRO  provisions,   one  section   (1167)  seems 
to  provide  a  limitation  on  liability  for  health  care 
practitioners  and  health  care  providers.     The  pertinent 
language  reads  as  follows: 

*  *  * 

"(c)    no  doctor  of  medicine  or  osteopathy,  and 
no  provider   (including  directors,  trustees, 
employees,   or  officials  thereof)   of  health 
care  services  shall  be  civilly  liable  to  any 
person  under  any  law  of  the  United  States  or 
of  any  state   ...   on  account  of  any  action 
taken  by  him  in  compliance  with  or  reliance 
upon  professionally  developed  norms  of  care 
and  treatment  applied  by  a  Professional 
Standards  Review  Organization   . . .  (operating 
in  the  area  where  such  doctor  of  medicine  or 
osteopathy  or  provider  took  such  action)  but 
only  if 

(1)   he  takes  such  action   (in  the  case  of  a  health 
care  practitioner)    in  the  exercise  of  his  pro- 
fession as  a  doctor  of  medicine  or  osteopathy 
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or   (in  the  case  of  a  provider  of  health  care 
services)    in  the  exercise  of  his  functions 
as  a  provider  of  health  care  services,  and 

(2)    he  exercised  due  care  in  all  professional 
conduct  taken  or  directed  by  him  and  reasonably 
related  to,   and  resulting  from,   the  actions 
taken  in  compliance  with  or  reliance  upon  such 
professionally  accepted  norms  of  care  and  treat- 
ment. " 

Putting  aside  any  discussion  of  the  power  and  authority 
of  Congress  to  declare,   in  general  and  in  the  abstract, 
a  state  law  inapplicable,   this  provision  purporting  to 
provide  limited  immunity  seems  to  fail  in  that  purpose, 
because  it  does  have  the  due  care  exception.     You  will 
note  that  the  protection  applies  to  the  physician  and 
to  the  provider  facility,   only  if  due  care  is  exercised 
in  all  professional  conduct. 

I  suggest  that  this  limitation,   this  purported  immunity, 
is  primarily  designed  to  prevent  liability  because  of 
following  the  norms  of  care.     For  example,   if  a  physi- 
cian orders  the  discharge  of  a  patient  in  compliance 
say  with  a  set  of  length  of  stay  parameters  determined 
by  the  regional  PSRO,   the  section  seems  to  say  that 
he,   the  physician,  won't  be  civilly  liable  to  the 
patient.     No  one  can  quarrel  with  that.     But  that 
language  has  misled  some  experts  to  assume  that  there 
is  a  limitation  of  liability  for  malpractice.     I  suggest 
that  the  language  does  not  protect  either  the  physician 
or  the  institution.     I  further  suggest  to  you  that 
the  norms  of  care  can  be  admissable  as  part  of  the 
general  evidence  of  the  standard  of  care,  but  that  they 
will  not  be  conclusive  in  the  subject  either  way.  That 
is,   it  is  possible  for  either  the  plaintiff  or  the 
defendant  to  use  the  norms  of  care  to  aid  them  in  a 
negligence  suit. 

Another  minor  question  raises  its  head,   and  that  relates 
to  the  problem  of  the  applicability  of  the  norms  of 
care  to  all  classes  of  patients.     The  PSRO  legislation 
specifically  applies  to  those  patients  who  receive 
federal  benefits.     There  is  still  some  question  whether 
the  established  norms  of  care  will  apply  to  all  patients. 

I  don't  know  the  answer  to  that  question.     I  can  guess, 
however,   that  it  will  not  take  long  for  the  norms  of 
care  developed  in  the  PSRO  context  for  purposes  of 
review  of  the  necessity  for  care,   the  length  of  stay 
and  the  quality  of  care  rendered  to  federally  assisted 
patients,   to  apply  to  all  care  rendered  to  all  patients. 
At  lease  this  seems  to  make  sense  in  the  reimbursement 
context.     It  would  be  anomalous  and  the  height  of  folly 
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to  say  today  that  different  standards  of  care  would 
apply  depending  on  the  source  of  payment.     Yet  I  may 
misspeak  myself,   for  we  have  seen   (and  been  the  victims 
of)   more  anomalies  and  follies  than  this  audience  can 
shake  a  stick   (or  scalpel)  at. 

The  next  question  relates  to  the  admissibility  of  PSRO 
reports,   that  is  to  say,   the  profiles,   the  evaluations, 
the  results  of  the  studies  which  have  been  undertaken 
and  the  application  of  those  norms  of  care  to  practice. 
While  this  does  in  fact  relate  to  the  question  of 
confidentiality,   I  think  the  question  of  admissibility 
has  more  pertinence  to  the  liability  question  than  to 
the  confidentiality  question,   and  so  it  is  that  we 
should  be  concerned  about  the  possibility  of  the  reports 
of  deviations  being  available  for  admission  into 
evidence  to  show  failure  to  meet  the  standard  of  care, 
which  is  one  of  the  elements  of  negligence  in  a  lawsuit. 

2 )     Admissibility  of  PSRO  Reports 

While  the  second  part  of  my  discussion  related  to 
confidentiality,   the  question  of  the  admissibility  of 
the  PSRO  reports  of  deviations  is  somewhat  different 
and  should  be  treated  in  this  discussion  of  potential 
negligence  liability  for  the  institution  and  the 
practitioner . 

Another  section  of  the  law   (1166)    attempts  to  prohibit 
disclosure  of  information.     The  pertinent  portion  of 
the  section  reads  as  follows: 

"(a)   Any  data  or  information  acquired  by  a 
Professional  Standards  Review  Organization, 
in  the  exercise  of  its  duties  and  functions, 
shall  be  held  in  confidence  and  shall  not  be 
disclosed  to  any  person  except 

(1)  to  the  extent  that  may  be  necessary  to 
carry  out  the  purposes  of  this    part  or 

(2)  in  such  cases,   and  under  such  circumstances 
as  the  Secretary  shall,  by  regulations  provide 
to  assure  adequate  protection  of  the  rights  and 
interests  of  patients,  health  care  practitioners, 
or  providers  of  health  care." 

That  language  does  not  clearly  indicate  to  me  that  the 
information  cannot  be  subpoenaed,   discovered  or  made 
admissible.     In  fact,   the  door  it  leaves  open  is  as 
wide  as  the  whim  of  the  Secretary.     Let  me  make  a  dis- 
tinction between  discovery,   subpoena  and  admissibility. 
The  idea  of  discovery  is  that  we,   the  legal  profession, 
the  system  of  jurisprudence,   all  the  good  things  you 
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have  heard  about,  Perry  Mason  and  all--we  need  to  get  as 
much  information  as  we  can  about  the  controversy,  about 
the  question,   so  that  we  can  arrive  at  a  close  approximation 
of  the  truth.     What  better  information  is  there  than  the 
evaluation  of  the  provider,  whether  institutional  or 
medical  activity;   evaluation  was  made  by  those  who  are 
skilled  in  that  process.     Yet  by  this  language,   and  by 
our  notions  of  nonadmissibility  and  nondiscovery ,  we  mean 
to  preclude  the  use  of  that  information.     So  we  have  a 
public  policy  conflict  from  the  very  start  of  our  under- 
standing of  the  process.     Should  we  allow  this  critical 
information  to  go  into  the  heat  of  battle  of  a  courtroom, 
perhaps  to  the  detriment  of  the  institution  or  an  individual? 
Or  should  we  keep  it  out,  which  means  that  we  operate  in 
the  courtroom  with  a  rather  vague  attempt  at  finding  the 
truth?     It  is  a  policy  question  that  plagues  many  a  legis- 
lature, many  a  court  at  this  moment. 

I  mean  not  to  raise  imaginary  horribles  or  hypothetical 
hobgoblins.     True  it  is,   that  in  several  states  there  is 
protection  against  discovery  or  admissibility,  but  the 
coverage  is  differing  and  certainly  not  uniform.  True 
it  is  also,   that  an  important  1970  federal  district  court 
decision  protects  reports  of  similar  committees  from 
discovery  or  admissibility   (Bredice  v.   Doctors  Hospital, 
Inc. ,   50  F.R.D.   249  D.C.,  D.C.    (1970),  but  again,   in  view 
of  this  legislation,   it  si  not  clear  to  what  degree  the 
reports  are  admissible  or  inadmi  sible  in  a  state  or 
federal  court. 

Reports,   evaluations  and  analyses  are  likely  to  be 
declared  inadmissible  in  negligence  cases  because  they  are 
hearsay,   and  they  are  not  the  best  evidence.     But  they 
may  be  subject  to  discovery  during  the  pre-trial  phase  of 
our  litigation  process. 

Thus,  my  concern  is  that  given  the  language  of  the  PSRO 
legislation,   one  cannot  predict  with  assurance  that 
information  from  the  reports  is  absolutely  prohibited 
from  disclosure  through  the  discovery  process  and  we  don't 
know  about  admissibility  in  the  appropriate  case.  Again 
I  say  that  this  should  not  give  rise  to  an  immediate 
reaction  that  this  is  bad.     It  may  very  well  be  that  the 
reports  and  the  information  will  be  supportive  of  the 
physician  against  an  allegation  of  malpractice.     It  may 
be  helpful  information.     Thus,   it  may  be  available  to 
either  the  defense  or  the  plaintiffs  in  a  case.     I  suppose 
what  I  am  trying  to  say  is  that  one  should  not  react 
totally  negatively  to  the  notion  of  PSRO.     There  is  some- 
thing we  can  learn  even  though  it  may  be  quite  harmful 
or  disagreeable  in  this  process.     Mark  Twain  once  said, 
or  is  reported  to  have  said, 
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"One  who  swings  a  cat  by  the  tail  learns  things  one 
can  only  learn  by  swinging  a  cat  by  the  tail." 

3 )     The  Impact  on  Hospital  Management 

While  the  discussion  above  dealt  primarily  with  the 
impact  of  the  PSRO  legislation  on  the  physician  and 
practitioner,   there  is  a  separate  and  distinct  impact 
upon  the  hospital  and  the  way  in  which  it  organizes 
for  the  performance  of  the  assessment  of  quality  care. 
The  impact,   in  my  view,  has  two  points  of  focus. 
First,   the  way  in  which  the  legislation  may  affect 
the  hospital's  liability  and  the  quality  assessment 
area,   and  second  the  implications  of  the  PSRO  legis- 
lation with  respect  to  the  review  evaluation  and 
corrective  action  activities  of  the  hospital  and  its 
organized  medical  staff. 

a.     Hospital  Liability 

Beyond  the  general  discussion  of  liability  based  on 
variation  from  the  norms  of  care  and  the  admissibility 
of  various  reports  stemming  from  peer  review  and  PSRO 
processes,   there  is  a  specific  section  of  the  law  which 
spells  out  what  one  can  only  call  an  institutional 
standard  of  care.     It  reads  in  part,   as  follows: 

"Section  1160.      (a) (1)    it  shall  be  the  obligation 
of  any  health  care  practitioner  and  any  other  person 
(including  a  hospital  or  other  health  care  facility, 
organization  or  agency)   who  provides  health  care 
services  for  which  payment  may  be  made   (in  whole 
or  in  part)    under  this  Act,   to  assure  that  services 
or  items,   ordered  or  provided  by  such  practitioner 
or  person  to  beneficiaries  and  recipients  under 
this  Act — 

A)  will  be  provided  only  when,   and  to  the  extent, 
medically  necessary;  and 

B)  will  be  of  a  quality  which  meets  professionally 
recognized  standards  of  health  care;  and 

C)  will  be  supported  by  evidence  of  such  medical 
necessity  and  quality  in  such  form  and  fashion 
and  at  such  time  as  may  be  reasonably  required 

by  the  Professional  Standards  Review  Organization 
in  the  exercise  of  its  duties  and  responsibilities; 

and  it  shall  be  the  obligation  of  any  health  care  prac- 
titioner in  ordering,   authorizing,   directing,  or 
arranging  for  the  provision  by  any  other  person  (including 
a  hospital  or  other  health  care  facility,  organization 
or  agency) ,   of  health  care  services  for  any  patient  of 
such  practitioner  to  exercise  his  professional  responsi- 
bility with  a  view  to  assuring   (to  the  extent  of  his 
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influence  or  control  over  such  patient,   such  person, 
or  the  provision  of  such  services)    that  such  services 
or  items  will  be  provided-- 

D)  only  when,   and  to  the  extent,  medically  necessary; 
and 

E)  will  be  a  quality  which  meets  professionally 
recognized  standards  of  health  care." 

This  section  goes  on  to  impose  other  obligations  and 
responsibilities  on  practitioners,   hospitals  and, 
eventually  the  PSRO  itself.     I  am  concerned  with  the 
language  for  it  specifically  states  legal  duties  which 
may  be  held  to  be  applicable  to  institutions  and 
practitioners  in  malpractice  litigation  as  well  as 
reimbursement  controversies. 

I  am  particularly  concerned  because  it  strikes  me  that 
this  language  is  dynamite  in  view  of  the  Nork  case. 
In  that  case,  Mercy  Hospital  of  Sacramento  was  found 
liable  because  of  its  failure  to  meet  its  duty  to  pro- 
tect its  patients  from  malpractice  by  members  of  its 
medical  staff  when  it  knew  or  should  have  known  that 
malpractice  was  likely  to  be  committed  upon  them. 
The  court  acknowledged  that  while  Mercy  Hospital  had 
no  actual  knowledge  of  Dr.  Nork 1 s  propensity  to 
commit  malpractice,   it  was  negligent  in  not  knowing 
because  it  did  not  have  a  system  for  acquiring  such 
knowledge;   it  did  not  use  the  knowledge  available  to 
it  properly;   it  failed  to  investigate  incidents  which 
would  have  given  it  knowledge  and  it  cannot  excuse 
itself  on  the  grounds  that  its  medical  staff  did  not 
inform  it. 

The  Nork  court  specifically  relied  upon  a  number  of 
recent  cases  which  recognize  hospital  liability  for 
either  the  negligent  failures  of  individual  members 
of  the  medical  staff  or  the  negligent  failures  of  the 
medical  staff  organization  and  the  peer  review  process. 
These  cases  include  the  now  familiar  litany;     Purcell  v. 
Zimbelman,   500  P.   2nd  335   (Ariz.  App.,   1972);  Mitchell 
County  Hospital  Authority  v.  Joiner,   189  S.E.   2nd  412 
( Ga .   19  7  2);   Darling  v.  Charleston  Community  Memorial 
Hospital,    211  N.E.    2nd  253    (111.    1965);   Foley  v.  Bishop 
Clarkson  Memorial  Hospital,   173  N.W.   2nd  881   (Neb.   1970)  ; 
Fiorentino  v.  Wenger,   227  N.E.   2nd  296    (N.Y.   1967) ;  and 
Moore  v.   Board  of  Trustees  of  Carson  Tahoe  Hospital ,   49  5  P . 
2nd  605   (Nev.   1972) . 

Interestingly  enough,  one  of  the  points  made  in  the 
Nork  case  was  the  fact  that  Dr.  Nork  dictated  beauti- 
fully descriptive  post-operative  reports  and  discharge 
summaries  which  did  not  relate  to  the  facts.  Indeed, 
the  judge  called  Dr.  Nork 1 s  discharge  summaries 
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"arrant  falsifications."     The  question  was  raised; 
why  were  patients  discharged  prematurely?     The  answer 
was  that  the  usual  hospital  stay  for  normal  laminec- 
tomies had  been  used  up.     Further  hospitalization  would 
have  meant  a  specific  review  of  the  case  by  the  utili- 
zation review  committee,   something  that  Nork  wanted  to 
avoid  at  all  costs. 

The  implications  for  PSRO  from  this  are  ominous.  It 
suggests  that  the  PSRO  evaluation,  whether  provided  by 
the  in-house  utilization  review  and  audit  mechanisms 
of  the  hospital  or  provided  externally  by  the  PSRO  will 
not  obviate  the  need  for  the  hospital's  quality  assess- 
ment,  evaluation,   review  and  action  system.     It  will 
not  be  a  defense,   in  my  judgment,   to  state  in  an  action 
for  malpractice,   that  the  hospital  followed  the  require- 
ments of  PSRO.     On  the  other  hand,   I  mean  to  suggest 
that  the  question  of  peer  review  or  evaluation  can  be 
the  best  preventive  there  is  to  malpractice  liability, 
and  I'm  suggesting  malpractice  litigation  as  well. 
Although  it  is  the  case  that  anybody  can  sue  anybody  if 
they  have  a  piece  of  paper,   they  know  the  defendant's 
name  and  they  know  where  the  clerk  of  the  court's 
office  is,   it  seems  to  me  that  a  peer  review  system  can 
be  a  good  preventive  if  it  is  used  educationally,  and 
if  it  in  fact  aids  in  the  process  of  correcting  deviant 
medical  practice  and  behavior. 

b.     Peer  Review 

It  thus  seems  clear  that  the  process  or  system  for 
internal  monitoring  and  assessing  the  work  of  the  medi- 
cal staff  and  the  necessity  for  taking  action  based  on 
evaluations  of  that  information  is  still  a  paramount 
mission  of  a  hospital  and  its  organized  medical  staff. 
The  PSRO  mechanism,  whether  done  in  the  hospital  or 
externally  to  the  hospital,  will  not  solve  the  problem. 
The  organized  medical  staff  of  a  hospital  still  has  the 
primary  responsibility  to  perform  the  necessary  review 
activities  and  to  take  the  necessary  follow-up  actions 
with  respect  to  the  delivery  of  care,   the  delineation 
of  privileges  and  corrective  actions.     The  failure  to 
do  that  may  lead  to  hospital  liability.     The  PSRO 
process  can  aid  immeasurably  in  the  effective  functioning 
of  this  required  hospital  activity.     It  can  be  helpful 
as  a  means  of  early  detection  of  deviations  and  avoidance 
of  liability.     It  can,  whether  or  not  it  will,   as  a 
practical  matter,   is  altogether  a  different  question. 

I  will  not  address  in  this  question  of  liability  the 
notion  and  the  problems  involved  in  the  expansion  of 
the  concept  of  informed  consent.     Suffice  it  to  say 
that  in  California  and  in  several  other  states  it  is 
now  the  law  that  the  failure  of  a  physician  appropriately 
and  adequately  to  inform     a  patient  of  the  risks 
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involved  or  inherent  in  the  medical  or  surgical  pro- 
cedure contemplated,   is  negligence.     The  courts  have 
stopped  making  a  distinction  between  the  notion  of  a 
battery,  which  is  an  intentional  tort,  which  has 
nothing  to  do  with  negligence,   and  with  negligence, 
which  has  nothing  to  do  with  carelessness.  California 
and  some  other  states  have  said  now  that  the  failure  to 
inform  about  the  risks  associated  with  the  procedure 
is  itself  negligence.     How  we  assess  that  under  PSRO 
I  don't  know. 


B.  CONFIDENTIALITY 

The  PSRO  legislation  raises  fewer  questions  with  respect 
to  confidentiality.     From  my  perspective  I  don't  think 
there  are  major  problems  with  the  notion  of  the  con- 
fidential nature  of  patient  medical  records.  Moreover, 
the  present  posture  of  the  law  provides  more  specific, 
rational  and  clear  protections  with  regard  to  legitimate 
disclosure . 

1 )  Patient-Physician  Communications 

There  is  just  no  question  that  patient  medical  records 
provide  the  data  for  any  peer  review  and  quality  care 
assessment  system.     And  there  is  likewise  no  question 
that  a  hospital  owns  the  medical  record  and  can  use  it 
for  legitimate  business  purposes.     There  can  hardly 
be  dispute  that  governmental  payors  may  require  docu- 
mentation from  records  in  order  to  justify  reimbursement. 
Thus,   there  is  no  violation  of  the  rights — whatever  they 
may  be--of  individual  patients  with  respect  to  the  use 
of  information  from  hospital  records  pertaining  to  them, 
in  the  PSRO  process.     The  likelihood  of  liability  for 
disclosure  of  patient  record  information  in  the  peer 
review  of  PSRO  process  is  so  remote  that  it  requires  no 
further  discussion.     More  relevant  questions  and  real 
problems  arise  with  regard  to  disclosure  of  information 
from  PSRO  records  and  reports. 

2 )  Use  in  Litigation 

We  have  already  discussed  the  problem  of  access  to  PSRO 
information  through  discovery  and  subpoena  processes 
as  well  as  its  admissibility  into  evidence.     It  is 
enough,   I  think,   to  add  that  while  the  statute  (Section 
1166)    states  that  the  data  or  information  acquired  by 
any  PSRO  shall  be  held  in  confidence  and  shall  not  be 
disclosed  to  any  person,   the  generality  of  the  exceptions 
and  the  broad  power  to  promulgate  as  yet  unwritten 
regulations  delegated  to  the  Secretary  of  HEW,  creates 
strong  doubts  about  the  effect  of  that  prohibition  on 
the  discovery  question.     We  just  don't  know.     The  best 
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one  can  suggest  is  that  the  information  is  likely  to 
be  discoverable  and  admissible  unless  specific  statutory 
or  common  law  rules  prohibit  it.     And  just  to  note,  in 
other  sections  of  the  Social  Security  Act,   there  are 
requirements  of  disclosure.     Information  is  mandated  to 
be  disclosed  to  carriers,   to  government  agents  and  in 
some  instances  to  the  general  public.     I  won't  go  through 
that  litany,   but  suffice  it  to  say  that  those  provisions 
and  the  impact  of  the  Freedom  of  Information  Act  are 
areas  which  deserve  full  separate  evaluation  and  dis- 
cussion. 

One  other  point  that  I  would  like  to  touch  on,   and  that 
is  the  fear  that  some  physicians  and  hospitals  have 
about  disclosing  information  which  is  of  a  negative 
nature  with  respect  to  the  possibility  of  liability  for 
defamation,   libel,   slander,  etc. 

3 )      Requirements  for  Disclosure 

Other  sections  of  the  Social  Security  Act  require 
disclosure.     One  section   (1106  d)    specifically  provides 
for  the  disclosure  of  information  concerning  evaluations 
and  reviews  of  individual  contractors,  the  performance 
of  carriers,   intermediaries,   state  agencies  and  pro- 
viders of  services  under  Medicare-Medicaid .     It  allows 
for  that  information  to  be  made  available  to  each  state 
agency  operating  Title  XVIII  or  XIX  Health  Programs, 
subject  to  certain  restrictions  with  respect  to  allowing 
the  contractor  or  provider  to  have  a  reasonable  oppor- 
tunity to  review  the  report  and  to  offer  pertinent 
comments  made  available  for  public  inspection.  Certain 
reports  of  the  government  with  respect  to  the  performance 
of  services  by  institutions  and  carriers  and  intermediaries 
and  providers  are  available  to  public  inspection. 

Another  section   (1864  a)    of  the  Social  Security  Act 
provides  that  within  90  days  following  the  completion 
of  a  survey  of  any  health  care  facility,  laboratory, 
clinic,   agency  or  organization,   the  Secretary  shall 
make  public   (in  readily  available  form  and  place)  the 
pertinent  findings  of  each  such  survey  relating  to  the 
compliance  of  each  health  care  facility,  laboratory, 
clinic,   agency  or  organization  with  the  1)  statutory 
conditions  of  participation  and  the  2)   major  additional 
conditions  which  the  Secretary  finds  necessary  in  the 
interest  of  health  and  safety  of  individuals  who  are 
furnished  care  or  services  by  such  entities. 

These  general  provisions  do  more  than  counteract  the 
limitation  of  disclosure  and,   indeed,   if  they  are 
applicable  to  the  PSRO  provision,   open  the  door  to 
full-scale  public  surveillance  of  the  specific  details 
(in  some  cases,-  the  raw  data)   of  the  inspection  process. 
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I  have  not  attempted  to  analyze  the  impact  of  the 
Federal  Freedom  of  Information  Act  which  may  also 
apply  to  PSRO's  if  they  are  considered  to  be  public 
agencies . 

4 )     The  Threat  of  Liability  for  Defamation 

Although  some  physicians  still  express  concern  that 
they  may  be  found  liable  if  they  participate  in  a  peer 
review  process  which  results  in  a  recorded  determination 
adverse  to  another  physician,   the  likelihood  of  such 
an  outcome  is  remote. 

The  PSRO  legislation  contains  an  express  statement  of 
limitation  of  liability  both  for  persons  providing 
information  and  for  members  and  employees  of  PSRO's. 
The  section   (1167  a,  b)   protects  against  liability 
in  all  situations  except,   of  course,  where  there  is 
evidence  of  malice  of  knowing  use  of  irrelevant  or 
false  information.     Moreover,   statutes  in  many  states 
now  provide  some  immunity  from  liability  to  members  of 
health  care  review  committees.     The  statutes  differ 
in  scope,   and  it  is  therefore  important  to  obtain  an 
opinion  from  local  counsel  as  to  the  specific  meaning 
and  thrust  of  the  immunity  statute  in  your  state. 

As  a  general  proposition,   it  can  be  clearly  stated 
that  the  threat  of  liability  for  defamation  is  minimal 
and  should  not  influence  the  forthright  evaluation  of 
medical  care  delivery  in  peer  review,  PSRO,   or  any 
other  process. 


C.      MEDICAL  STAFF  RELATIONS 

PSRO  guidelines  and  reports  may  sometime  be  used  in 
the  medical  staff  selection  and  retention  process  with 
respect  to  the  evaluation  of  initial  applicants  as  well 
as  practitioners  who  are  to  have  their  membership  and 
privileges  renewed. 

The  PSRO  information  is  certainly  germane  to  the  ques- 
tion of  the  qualification  of  a  practitioner  to  obtain 
or  retain  membership  and  clinical  privileges.  However, 
it  is  important  to  note  a  few  legal  requirements  so  that, 
willy  nilly,   the  negative   (or  positive)    findings  of  a 
PSRO  will  not  be  used  as  the  only  or  ultimate  basis 
for  action  concerning  the  medical  staff  member. 

The  courts  at  both  the  federal  and  state  levels  all 
require — on  one  theory  or  another — that  physicians 
be  treated  fairly  by  medical  staff  committees  and  hos- 
pitals.    The  courts  have  imposed  the  principle  of  due 
process  on  hospital/physician  relations.     In  brief 
review,   due  process  involves  fairness  in  the  rules 
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themselves  and  fair  play  in  the  application  of  those 
rules  to  individuals.     It  would  seem  to  me  that  physi- 
cians who  have  received  adverse  determinations  from  a 
PSRO  would  have  a  right  to  a  due  process  hearing  and 
appeal  from  not  only  the  PSRO ,  but  also  from  the 
hospital  if  its  medical  staff  recommended  action  on  the 
basis  of  the  PSRO  adverse  determination. 

Now  let  me  try  to  be  very  clear  on  this.     I'm  not 
saying  that  the  PSRO  or  the  hospital  cannot  take  action. 
I  am  saying  that  under  recognized  principles  of  law, 
equity  and  common  sense,   a  physician  has  a  right  to 
present  his  side  of  the  case — to  have  his  day  in  court. 
Thus,   the  most  practical  suggestion  to  be  made  is  that 
hospital  medical  staffs  make  certain  that  corrective 
action  decisions  are  factual  and  based  on  sound 
criteria . 

In  sum,  while  PSRO  information  may  be  helpful  to  hos- 
pital evaluation  of  physician  capability,   it  is  not  the 
only  criterion.     Certainly,   the  advent  of  PSRO  does 
not  overrule  the  requirements  of  fair  play. 

This  altogether  too  hasty  attempt  at  analysis  of  the  impact 
of  PSRO  legislation  on  negligence  liability,  confidentiality, 
and  medical  staff  relations,  only  reveals  some  number  of  the 
many  questions  posed.     Like  an  onion,   the  subject  has  many 
layers,   each  of  which  has  a  depth  and  meaning   (if  not  to  say 
odor)    all  its  own. 

It  seems  to  me,   however,   that  it  ill-behooves  physicians, 
trustees  and  hospital  chief  executive  officers  to  stand  by 
and  allow  this  experiment  in  cost  control  to  take  over  entirely 
the  delivery  of  care  and  hospital  management.     For,  again, 
like  the  onion,   PSRO  can  be  an  appropriate  seasoning  and 
garnishment,   but  it  would  make  an  unpalatable,   terrible  main 
dish.     Thank  you  very  much. 
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e.  davie  buchanax 


Mr.   David  Buchanan  is  a  graduate  of  Western  Reserve 
University.     He  has  been  and  is  a  member  of  the  PSRO 
Task  Force  on  Rules  and  Regulations  of  the  American 
Medical  Association.     He  is  also  a  nember  of  the  Joint 
Task  Force  on  PSRO  for  the  American  Association  of 
Medical  Society  Executives.     From  19  6  8  until  19  72  he 
served  with  the  American  Medical  Association  as  the 
Director  of  the  Department  of  Health  Care  Financing. 
He  was  the  Managing  Editor  and  shared  authorship  of 
the  Peer  Review  Manual  published  by  the  American 
Medical  Association.     Since  1972  Mr.  Buchanan  has 
been  Executive  Administrator  of  the  Utah  Professional 
Review  Organization. 
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Observations  on  a  Two  Year  Experience 
Operating  a  Model  PSRO 

E  .  David  Buchanan 


As  the  last  speaker  on  the  program,  and  an  excellent 
program  it  is,   I  have  some  sense  of  the  reputation 
that  Dr .  Goodman  must  have  for  his  programs  by  some 
of  the  press  that  I  see  here  today.     There  is  at 
least  one  gentleman  all  the  way  from  the  east  coast. 
I  think  that  will  give  you  some  idea  of  how  signifi- 
cant some  people  think  today  is. 

I  sort  of  have  a  potpourri  of  comments,  notions  and, 
ideas  to  give  you.     I  think  they  may  be  of  some  value. 

As  Dr.  Goodman  mentioned,  we  started  doing  PSRO-type 
things  nearly  2-1/2  years  ago.     When  we  started  we 
had  the  notion  that  something  like  PSRO  would  ulti- 
mately become  law.     This  goes  back  to  early  1971, 
and  our  President,  Dr.  Alan  Nelson,  had  a  consider- 
able amount  of  foresight  in  developing  a  program 
that  he  thought  would  ultimately  qualify  under  some 
national  legislation.     I  think  the  legislation  came 
a  little  earlier  than  any  of  us  expected  it  would,  by 
about  a  year  perhaps,  but  the  delays  in  getting  it  im- 
plemented have  sort  of  taken  up  that  slack  and  at  this 
point  in  time  in  1974,  we  find  ourselves  right  on  our 
predicted  schedule.     So  I  have  had  the  opportunity  to 
spend  about  2-1/2  years  getting  some  experience  in 
issues  that  are  now  of  interest  to  you. 

In  starting  our  program,   I  think  that  the  most  important 
thing  we  did  was  to  get  a  sense  of  agreement  from  Utah's 
physicians  that  a  system  of  public  accountability  for 
physician  performance  was  appropriate.     I  think  that  as 
each  individual  area  begins  its  PSRO,   it  must  face  that 
question  and  conclude  in  the  affirmative  that  they  too 
consider  it  appropriate  to  be  publicly  accountable.  Now 
in  developing  our  program,  one  objective  was  certainly 
paramount,  and  that  was  to  deal  with  the  problem  of  what 
kind  of  a  review  system  would  be  acceptable  to  the  medical 
profession.     Our  program,   as  yours  I  hope,  will  be  a  peer 
review  program.     That  means  that  the  physicians  themselves 
have  to  do  the  work,  at  least  a  certain  amount  of  it,  and 
clearly  they  must  make  the  decisions  and  the  judgments. 
They  are  professional  judgments  and  the  physicians  must 
make  them.     And  so  the  decisions  we're  asking  them  to 
make  must  be  ones  that  they  feel  capable  of  making  and 
willing  to  cope  with.     In  addition,   I  think  it  is  im- 
portant that  the  physicians  have  the  ability  to  under- 
stand the  system  in  which  they  are  working.     That  may 
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sound  to  be  an  oversimplification,  but  I  think  not.  There 
are  many  opportunities  for  doing  some  very  fancy  things  in 
peer  review,   like  getting  off  into  some  researchy  kinds  of 
activities,  and  once  you  do  that,  you  have  a  little  diffi- 
culty holding  onto  the  physicians'   attention.     We  also 
think  that  the  program  should  bring  some  benefits;  some 
tangible,  visible  benefit  and  advantage  to  the  profession 
and  to  the  patients  they  serve. 

I  might  say  at  this  point  that  many  of  our  early  experi- 
ences were  reflective  of  the  experience  that  some  of  the 
foundations  for  medical  care  had  had  primarily  in  Cali- 
fornia -  the  Sacramento  program,  and  the  Stockton-San 
Joaquin  County  activity.     Much  of  our  organizational 
structure  and  relationships  with  existing  organized 
medicine  followed  the  same  patterns  very  closely.     I  would 
encourage  those  of  you  who  are  getting  involved  in  PSRO  to 
look  to  some  of  your  local  programs  for  advice  and  counsel. 
There  are  some  excellent  things  right  here  at  home. 

We  also  had  to  deal  with  the  problem  that  was  mentioned 
by  the  doctor  from  Northern  California  at  the  conclusion 
of  the  morning  question  and  answer  session.     I  thought  it 
was  most  apropos,   the  "them"  and  "us"  problem.  UPRO 
started  with  a  few  physicians  trying  to  get  the  program 
going  and  trying  to  convince  other  physicians  to  partici- 
pate.    It  wasn't  very  long  before  we  had  a  "them"  and  "us" 
situation.     The  average  practicing  physician  is  saying, 
"Oh  yeah,  you're  UPRO;  you're  those  guys",   and  certainly 
that  is  not  true.     We've  spent  perhaps  more  time  and 
effort  dealing  with  that  issue  than  any  other  issue  in  the 
2-1/2  years  of  our  experience.     The  program  belongs  to  all 
of  the  physicians.     About  1,075  of  them  are  members  of  our 
Utah  PSRO,   and  I  think  even  that  1,075  don't  quite  under- 
stand that  our  program  is  their  program.     I  think  that 
notion  has  to  be  very  well  set  in  your  minds  -  that  the 
program  belongs  to  all  of  the  practicing  physicians.  It 
is  a  peer  review  program,  and  there  is  no  them  and  us. 
Them  is  us. 

One  last  consideration  in  terms  of  start-up  is  the  notion 
that  the  PSRO  is  sort  of  being  plunked  down  on  a  set  of 
politics  that  is  relatively  well  established  and  stable 
and  PSRO  is  the  newcomer  to  the  game.     It  kind  of  reminds 
me  of  one  of  those  long  benches  in  a  football  stadium 
that  holds  forty  people.     Thirty  nine  of  them  are  already 
sitting  there  and  the  PSRO  comes  along  and  is  looking  for 
its  seat.     It  takes  a  certain  amount  of  wriggling  your 
fanny  to  get  your  seat  among  one  of  those  forty.     That  is 
important  and  it  is  going  to  take  some  time.     I  think  the 
PSRO  program  has  recognized  that  in  offering  a  period  for 
planning  to  the  nearly  100  applicants  that  currently  have 
PSRO  contracts.     They  have  given  them  ostensibly  six  months. 
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I  have  the  sense  it  is  going  to  be  somewhat  longer,  perhaps 
eight  to  ten  months,   to  wiggle  their  fannies  and  find  them- 
selves on  that  bench  among  all  of  the  other  interests  in  the 
health  system. 

Now  I  would  like  to  talk  for  a  few  minutes  about  some  of 
the  specific  issues  we  have  dealt  with  in  operating  our 
program  and  planning  the  program  and  frankly,   in  gaining 
a  piece  of  the  political  action.     One  is  authority.  Ap- 
parently this  is  a  particularly  sensitive  issue  in  Californ- 
ia.    It  may  be  that  the  posture  we've  taken  in  Utah  will  not 
turn  out  to  quite  fly  in  this  state,  but  I  want  to  give  you 
our  view  in  any  case.     The  review  system  must  have  the  au- 
thority that  corresponds  to  its  responsibility,  and  I  think 
you  have  heard  a  lot  said  today  about  PSRO  responsibilities. 
In  the  context  of  PSRO,   that  means  that  the  physician  review 
decisions  must  be  respected,   and  for  the  moment  that  means 
respected  in  terms  of  payment.     Somewhat  coincidentally , 
when  our  concurrent  review  program  started  back  in  1972, 
retroactive  denials  were  at  their  height  under  Medicare 
and  several  other  significant  third  party  insurance  pro- 
grams—retroactive denials.     I  think  you  can  understand 
that  a  program  like  ours  which  may  guarantee  to  the  patient, 
the  physician  and  the  hospital  that  care  certified  under  the 
program  would  be  reimbursed,  made  it  considerably  easier  to 
get  acceptance  for  our  program  by  the  various  parties  in  the 
system.     If  that  authority  doesn't  exist,  you  will  be  asking 
physicians  to  do  a  dry  run.     We  have  said  from  day  one  we 
will  not  do  a  dry  run.     As  a  matter  of  fact,   I  think  that 
was  the  big  problem  with  the  utilization  review  requirements 
which  PSRO  is  now  replacing.     Nobody  paid  any  attention  to 
what  the  utilization  review  committee  said.     Somebody  else 
made  the  decision  regardless  of  what  they  said.     There  is  a 
certain  amount  of  psychology  involved  here,   I  would  guess, 
and  our  experience  suggests  that  physicians  will  accept  PSRO 
responsibility  if  they  do  get  respect  and  if  they  do  have 
authority . 

Now  with  that  sort  of  general  commentary,   let  me  be  specific. 
We  have  negotiated  agreements  with  both  the  Medicare  and  the 
Medicaid  payment  agencies  in  our  state  under  our  PSRO  con- 
tract.    There  were  a  couple  of  key  issues,  but  the  very  first 
one  was  an  assurance  by  the  third  party — Blue  Cross  in  one 
case  and  the  state  government  in  the  other--that  judgments 
made  by  the  PSRO  would  be  reimbursed;  or  to  put  it  another 
way,   that  no  denial  would  be  made  on  the  basis  of  medical 
necessity.     Clearly,   third  party  programs  have  other  re- 
sponsibilities.    They  have  a  benefit  package;   they  have 
eligibility  questions;   they  have  a  number  of  issues  that 
they  alone  must  deal  with,  and  in  fact  we  have  taken  the 
posture  that  we  will  not  deal  with  those  problems.  We 
made  a  rather  clear  distinction  between  the  peer  review 
function  of  determining  medical  necessity  and  appropriate- 
ness and  the  payor  function  of  determining  eligibility  and 
deciding  whether  the  service  is  within  the  benefit  package. 
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We  have  heard  some  comments  today  about  concurrent  review 
and  retrospective  review,  medical  audit.     As  I  have  talked 
to  people  around  the  country  I  have  had  some  concern  that 
the  mix  of  those  two  kinds  of  activities  in  our  program 
hasn't  been  well  understood.     We  do  see  the  need  for  a  mix. 
Perhaps  one  day  concurrent  review  will  advance  to  the  point 
where  most,   if  not  all,  of  the  review  and  audit  functions 
can  be  done  concurrently.     At  this  point  we  don't  think  we 
know  enough  about  concurrent  review  to  attempt  that.  In 
addition,   I  think  we  are  facing  the  issue  I  mentioned  very 
early,   and  that  is  the  level  of  the  program  that  the  phy- 
sician community  is  willing  to  accept  and  support  at  this 
point . 

I  think  it  is  clear  that  issues  that  bear  on  the  payment 
process  must  be  reviewed  concurrently.     That  relates  to 
the  authority  question  that  we  discussed  a  second  ago,  and 
in  addition  I  think  it  reflects  what  the  system  is  capable 
of  doing.     Issues  such  as  the  appropriateness  of  admission, 
the  level  of  care,   the  need  for  continued  stay,   and  the 
related  subjects  of  discharge  planning  and  continued  care 
planning  clearly  can  be  dealt  with  on  a  concurrent  basis. 
We  are  doing  that;   a  number  of  others  are  doing  that  same 
kind     of  review — Colorado,   Illinois,  Massachusetts—in 
addition  to  some  of  the  programs  in  this  state. 

Beyond  that,  perhaps  concurrent  review  can  be  applied  to 
some  of  the  crucial  patient  care  issues  which  may  be  iden- 
tified in  a  particular  hospital,  and  I  think  that  notion 
was  being  advanced  a  little  bit  earlier,   and  I  suspect  that 
it  is  possible  to  do  so.     We  have  not  done  it.     I  think  it 
is  going  to  take  a  certain  amount  of  time,   a  certain  period 
of  time  to  get  one's  feet  wet  on  some  of  the  more  clearcut 
issues  before  the  quality  issues  begin  to  creep  into  the 
concurrent  review  system. 

In  addition  to  concurrent  review  then,  we  are  also  running 
a  retrospective  system,  the  sort  of  standard  concept  of 
medical  audit.     We  establish  some  criteria  or  guidelines 
or  some  data  that  we  want  to  collect,  collect  that  data, 
analyze  it  and  make  some  recommendations  leading  to  an 
educational  effort.     There  is  a  rather  extensive  litera- 
ture on  medical  audit  and  retrospective  review  and  I  cer- 
tainly would  recommend  that  to  you. 

Now  I  just  used  the  word  "education"  and  I  think  that  word 
also  is  misunderstood.     Education  tends  to  imply  teaching. 
Everybody  uses  it,   so  do  I;  but  education  tends  to  imply 
teaching  and  we  certainly  don't  mean  that  in  the  sense  that 
we  use  the  word.     We  believe  that  peer  review  should  have 
an  educational  import,   that  punitive  actions  are  to  be 
avoided  whenever  possible,  but  we  don't  think  of  education 
in  any  formal  teaching  sense. 
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Our  concurrent  review  program  has  come  under  fire  from 
some  quarters  because  we  don't  deny  more  cases.     For  the 
record,  we  have  had  about  fifty  denials  in  25,000  cases. 
We  consider  that  a  success.     The  program  was  not  set  up 
to  go  in  and  say,   "Sorry,  we  won't  pay  for  that  and  that 
and  that  and  that."     In  establishing  concurrent  review, 
we  were  trying  to  develop  a  forum  for  dialogue  between  the 
reviewer  and  reviewee  in  which  a  reasonable  and  reasoned 
course  of  action  could  be  agreed  upon  without  punitive 
action.     The  concurrent  timing  of  that  dialogue  is  signi- 
ficant,  and  it  gives  some  assurance  that  the  well-being 
of  the  patient  will  also  be  considered  in  the  decision 
process.     The  patient's  advocate,  his  own  physician,  is 
there  and  in  some  cases,  the  availability  of  the  patient 
himself  is  significant.     When  we  do  get  to  the  point  of 
a  certification  withdrawal,  we  consider  that  reason  has 
failed.     The  whole  process  then  can  be  very  educational, 
as  I  am  sure  you  can  see. 

Education  is  accomplished  in  the  sense  that  the  expecta- 
tions of  the  profession  can  be  communicated  in  a  real  time 
environment.     Education  in  the  sense  that  patient  care 
alternatives  can  rationally  and  calmly  be  considered  also 
in  a  real  time  environment.     Sometimes,   frankly,  educa- 
tion occurs  in  the  reverse  sense  when  some  issue  is  iden- 
tified in  a  way  that  the  review  system  itself  needs  to  go 
back  and  consider.     Often  these  relate  to  portions  of  the 
delivery  system  over  which  the  physician  community  has  no 
direct  control  and  prompts  advice  to  hospital  administra- 
tors for  corrective  action. 

Now  this  same  notion  of  education  I  think  applies  to  much 
of  the  retrospective  review  process.     Proper  data  presen- 
tation alone  is  an  educational  activity.     I  frankly  doubt 
that  retrospective  quality  assessment,   at  least  in  the 
short  to  medium  term,  will  identify  areas  of  significant 
complexity  to  demand  a  formal  educational  process.  I 
doubt  that  retrospective  review,  early  on,  will  identify 
true  knowledge  deficiencies  that  require  teaching.  Rather 
these  studies  done  retrospectively  will  serve  to  inform 
physicians  of  the  difference  between  what  they  think  they 
do  and  what  they  actually  do.     It  will  also  tell  them  how 
they  compare  with  their  peers.     That  process  alone  is 
education.     Add  a  feedback  system  to  the  criteria  develop- 
ment process  and  there  is  more  education.     We  think  all 
of  that  is  significant,  and  I  would  like  to  recommend 
those  ideas  to  you. 

I  am  going  to  move  on  to  data.  I  knew  before  I  came  here 
that  Mr.  Pearce  from  Blue  Cross  was  on  the  program  before 
me.  I  did  not  write  any  remarks  on  the  issue  of  data  be- 
cause I  was  kind  of  curious  to  see  what  Harold  would  say. 
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I  haven't  seen  Harold  for  about  a  year.     We  saw  each  other 
several  times  last  summer  and  fall  and  had  some  lively  ex- 
changes.    I  am  not  sure  that  I  always  came  out  on  the  better 
end  of  those  exchanges.     I  hope  I  have  learned  something 
since.     When  we  started  our  program,  we  were  not  very  con- 
cerned about  data.     We  were  rather  naive  about  data,  as  a 
matter  of  fact.     I  had  the  sense  there  were  some  things  I 
would  ultimately  like  to  learn  about  but  I  knew  that  there 
were  some  alternative  places  to  go  look  for  it,   so  we  moved 
very  carefully.     We  knew  that  ultimately  there  was  some 
information  that  the  review  body  would  want  to  collect  for 
itself  since  there  is  some  information  that  is  not  current- 
ly being  processed  in  any  existing  system,  principally  re- 
lating to  clinical  information.     But  we  had  the  notion 
somehow  that  other  sources  would  provide  us  with  much  of 
the  basic  data  that  we  wanted.     Over  a  period  of  about  a 
year,  we  discovered  that  that  apparently  was  not  true  and 
so  we  began  to  gear  up     some  of  our  own  resources  to  do 
some  data  collection. 

Since  then  I  have  made  some  rather  outrageous  statements 
about  the  access,  quality,  consistency  and  accuracy  of 
data  available  through  other  sources.     I  have  listened  to 
other  speakers  talk  about  experiences  they  have  had  with 
other  data  sources.     I  have  had  some  experiences  of  my  own, 
and  so  I  began  to  make  those  ridiculous  statements,  and 
what  is  amazing  is  nobody  can  challenge  those  statements. 
I  can  say  that  the  data  being  collected  by  a  carrier,  for 
instance  the  state  government,  Blue  Cross,  a  commercial 
insurance  company,   or  anybody  else;   that  nobody  knows  how 
good  that  data  is.     And  people  tend  to  nod  their  heads, 
"Yes,  we  don't  know  how  good  that  data  is."     I  did  a 
little  study  in  our  program.     I  found  significant  differ- 
ences between  claim  form  data  and  our  data  in  the  12  to 
15%  range  on  significant  issues,  not  subtle  issues;  not 
primary  vs.   secondary  diagnosis  and  which  is  which;  not 
whether  or  not  there  was  a  complication,   just  big,  gross 
differences.     The  conclusion  that  I  have  reached  from  all 
of  this  is  that  there  is  very  little  data  available  about 
what  is  going  on  in  the  health  system  that  is  of  any  value 
to  a  PSRO.     I  mean  that.     And  it  is  of  great  concern  to  me 
because  the  PSRO  program  at  the  moment  is  operating  on  at 
least  a  temporary  policy  that  existing  data  sources  shall 
be  utilized  wherever  they  exist. 

One  of  our  problems  I  believe  is  that  there  has  been  a 
tendency  to  talk  about  data  from  a  data  processing  sense. 
As  soon  as  you  say  data,  people  think  about  machines — 
computers,   terminals,  all  kinds  of  fancy  stuff.     I  don't 
talk  about  that  at  all.     As  a  matter  of  fact,  data  pro- 
cessing is  elementary.     The  technical  requirements  for 
processing  data  for  a  PSRO  have  been  known  for  years. 
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As  a  matter  of  fact,   you  can  probably  run  it  on  a  card 
system.     The  issues  are  data  collection  and  consistency . 
The  PSRO  is  dealing  with  a  community  and  it  wants  to 
know  what  its  community  is  doing,   and  it  wants  to  know 
how  one  piece  of  that  community  relates  to  another  piece 
of  the  community.     Data  collection  needs  management.  I 
will  make  one  of  my  outrageous  statements  and  challenge 
somebody  to  counter  it  in  the  discussion.      "There  is  no 
management  of  data  being  collected     in  the  health  system, 
as  far  as  I  can  tell  in  any  part  of  the  country.  No 
management;   nobody  knows  what  is  being  collected;  how 
accurate  it  is;   how  consistent  it  is;   nobody  knows 
anything . " 

Now  the  PSRO  has  some  opportunity  to  deal  with  that  problem. 
In  Utah,   an  average  PSRO,  maybe  not  typical,  but  average, 
we  have  a  manageable  group  of  people,   all  reporting  to  the 
same  boss,   all  responsible  to  the  same  organization,  and 
that  gives  us  some  ability  to  manage  the  data  collection 
and  to  have  some  control  over  it.     So  that  when  we  report 
information  to  physicians,  we  can  say  this  data  is  good, 
or  it  is  not  so  good,   or  it  is  awful  and  we  know  because 
we  collected  it  and  we  have  some  control  over  its  handling. 

Mr.   Pearce  said  that  the  pressure  of  getting  data  submitted 
in  order  to  get  paid  is  an  advantage  to  having  the  carrier 
process  the  data.     Think  about  that.     The  pressure  on  the 
hospital  to  get  its  data  submitted  to  the  carrier  in  order 
to  get  its  claim  payment  is  an  advantage  to  having  the 
carrier  process  it.     As  a  matter  of  fact,   it  is  one  of  the 
worst  disadvantages.     Hospitals  don't  care  what  they  put 
on  that  hospital  form  as  long  as  it  will  get  their  claim 
payment.     One  of  the  UPRO  staff  members  was  the  assistant 
administrator  in  one  of  our  hospitals  for  five  years.  One 
of  his  responsibilities  was  to  get  that  money  collected. 
He  tells  some  very  funny  stories. 

In  addition,   the  PSRO  today  is  faced  with  two  or  three 
different  sources  of  data  if  it  does  not  collect  its  own. 
It  may  have  access  to  some  PAS  data  or  in  this  state,  the 
California  Health  Data  System.     Possibly  some  of  those 
other  sources  may  be  sueful.     I  do  get  a  little  concerned, 
though,  when  I  think  about  a  national  health  insurance 
program  that  may  leave  me  in  my  state  with  perhaps  a 
hundred  different  fiscal  agents.     In  your  state  God  knows 
how  many--two  or  three  hundred  I  suppose—and  the  notion 
of  trying  to  get  data  from  all  of  those  sources  and  putting 
it  together  in  some  consistent  way,  well.   I  doubt  very  • 
much  if  that  is  practical. 
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I  would  like  to  move  on.     One  other  thing  that  we  have 
discovered  is  the  need  to  prioritize.     Those  people  who 
haven't  been  involved  in  review  activities  and  PSRO  tend 
to  get  overwhelmed  by  it  all.     It  seems  like  there  is  so 
much  to  do  and  one  of  the  answers  to  that  of  course  is  to 
set  some  priorities.     I  have  a  short  list  of  priorities 
that  we  have  been  using.     One  is  to  deal  with  issues  that 
occur  with  enough  frequency  that  you  see  them  from  time  to 
time,   and  to  ignore  the  obscure,  at  least  initially.  Deal 
with  an  issue  that  is  significant  either  in  quality,  in 
patient  risk,  or  in  cost.     I  think  that  is  clear.  And 
deal  with  an  issue  where  a  problem  is  suspected.     I  don't 
think  you  have  to  go  on  fishing  expeditions.     I  suspect 
most  of  you  have  some  idea  where  you  can  put  your  effort 
to  do  some  good.     Consider  an  issue  where  it  is  likely 
that  change  can  be  effected  if  a  problem  is  documented, 
and  this  goes  back  to  our  consideration  of  what  physicians 
can  cope  with.     I  am  not  sure  it  does  you  much  good  to 
document  a  problem  if  you  have  no  idea  of  how  to  correct 
it.     And  lastly,  we  have  tried  to  pick  issues  that  cover 
a  range  of  specialty  interests  within  the  profession.  That 
is  a  way  of  getting  more  people  involved.     If  you  focus 
all  your  effort  on  surgery,  you  have  left  a  whole  group 
of  folks  out  there  who  don't  have  any  room. 

Priorities  also  gets  us  into  the  issue  of  sampling;  that's 
sort  of  a  sub-issue  like  a  sub-specialty.     But  it  is  one 
that  I  think  some  of  you  may  want  to  look  at  fairly  early, 
especially  to  the  extent  that  you  have  very  large  PSRO 
areas.     I  look  toward  the  day  when  we  will  have  some 
national  financing  program.     In  my  area  that  would  mean 
review  of  about  160,000  admissions  a  year  and  I  say,  "I 
don't  want  to  do  that."     I  don't  think  we  have  to     do  it. 
I  think  by  setting  some  priorities  and  doing  some  sampling 
that  we  can  avoid  that  and  I  think  you  want  to  think  about 
that  too.     That  has  big  cost  implications  as  you  know.  The 
idea  of  prioritizing  also  should  help  you  to  use  the 
really  rather  limited  amount  of  physician  resource  that 
you  have  available  to  best  advantage. 

I  would  like  to  stop  at  this  point  and  look  forward  to 
further  examination  of  these  issues  during  the  question 
and  answer  period.     Thank  you. 
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PANEL  DISCUSSION  ON  QUESTIONS 


SUBMITTED  BY  THE  AUDIENCE 
AFTERNOON  SESSION 


1.  Question  to  the  panel: 

I  am  a  dentist  and  student  in  the  School  of  Public 
Health  at  UCLA.     All  of  the  discussion  has  been 
centered  around  hospitalization  and  the  physi- 
cians'  responsibility  or  involvement.     I  would 
like  to  know  if  there  exists  in  the  blueprint  of 
PSRO  arrangement  a  role  for  other  professionals. 
I  am  primarily  concerned,  of  course,  with  my  own 
profession,  dentistry.     In  California  I  am  affil- 
iated with  an  HMO  and  we  are  bound  by  reviews ,  by 
audits  and  audit  committees  from  the  State  of  Cali- 
fornia.    I  would  like  to  know,   is  it  a  bit  too 
early  for  other  professionals,  if  you  will,  to  be 
concerned  about  preparing  for  the  PSRO  standards 
already  in  existence  by  the  State  of  California? 

Reply  by  Mr.  Buchanan: 

I  think  it  is  time  to  get  started  on  those  things 
now.     At  the  very  least,   just  dealing  with  PSRO  as 
it  now  stands,  we  have  asked  the  profession  to  rec- 
ommend individuals  to  serve  as  review  consultants 
in  the  various  hospitals  where  dentists  do  admit 
patients.     We  have  made  the  same  request  of  podiatry 
and  clinical  psychology.     At  the  same  time  we  have 
established  an  advisory  committee  of  allied  health 
professionals  who  meet  occasionally  and  we  have  had 
some  problem  until  currently  in  giving  them  very 
precise  assignments.     Some  of  our  hope  was  that  it 
would  stimulate  some  activity  of  their  own.  I'm 
not  sure  that  it  has  done  too  much  of  that.     We  do 
need  immediately  some  guidelines  for  the  treatment 
of  hospitalized  patients  by  those  other  profession- 
als who  provide  care  in  a  hospital. 

2.  Question  to  the  panel: 

I  am  stimulated  to  ask  several  questions  with  the 
permission  of  the  program  chairman. 

Mr.   Springer  brought  up  the  matter  of  a  provider 
assuring  medical  necessity  for  the  services  that  he 
provides  under  this  program,   I  believe  Section  1160. 
Is  there  any  legal  definition  of  medical  necessity? 
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For  example,  when  Dr.  Gamble  speaks  of  establishing 
standards  and  norms  and  criteria,  he  may  list  things 
that  relate  to  that  diagnosis.     They  would  then  per- 
haps be  considered  medically  necessary  for  that  par- 
ticular patient  or  that  particular  diagnosis . Somewhere , 
lost  in  the  shuffle,   there  are  going  to  be  other  ser- 
vices which  are  often  provided,   such  as  the  hospital 
requirement  for  a  lab  screening  panel,   or  the  admis- 
sion Wasserman  test.     This  type  of  service  is  perhaps 
not  medically  necessary  or  perhaps  not  a  benefit  of 
the  program.     If  this  is  submitted  on  a  billing  to  the 
intermediaries,   is  this  considered  as  a  risk  to  the 
provider  in  billing  this  service  even  though  he  knows 
it  is  not  a  benefit  of  the  program,   or  is  it  considered 
by  a  review  group  as  not  medically  necessary  even 
though  it  may  be  medically  desirable? 

Reply  by  Mr.  Springer: 

The  definition  of  the  term  "medical  necessity"  will 
come  from  the  PSRO  in  local,  national,  whatever,  inter- 
national or  universal  area  in  setting  up  its  norms  of 
care.     I  have  no  idea  whether  the  batteries  of  tests, 
labs,  etc.   are  medically  necessary.     I  do  suspect  that 
whatever  the  PSRO  decides  in  terms  of  medical  necessity 
will  be  as  I  suggested  acceptable  by  lay  persons,  main- 
ly lawyers,   judges  and  juries,   as  some  evidence  of 
medical  judgment  about  what  is  good.     But  I  suggest 
that  we  also  keep  in  mind  the  clear  distinction — those 
criteria,   those  data  are  for  the  purpose  primarily  of 
assessing  hospitalization,   length  of  stay,  quality  of 
care,   in  terms  of  payment  mechanisms.     The  questions 
that  arise  in  a  courtroom  malpractice  case  will  go  to 
conduct  falling  below  the  standard  of  care.     So  I  think 
if  we  keep  that  distinction  in  mind  it  may  very  well  be 
that  it  is  perfectly  reasonable  for  a  physician  to  ask 
for  the  battery;   it's  just  not  going  to  be  paid  for  by 
somebody  up  there  wherever  they  pay  for  those  things. 
We  have  in  fact  a  conflict  of  different  philosophies 
and  there  are  different  reasons  for  the  legislation. 
The  "feds"  are  concerned  about  the  money  and  the  courts 
are  concerned  about  less  than  standard  or  less  than 
minimal  standard  care.     There  may  be  times  when  we 
will  be  affected  by  two  standards. 

Reply  by  Dr.  Gamble: 

There  is  a  concept  that  may  apply  to  what  you're  talk- 
ing about  and  that  is  present  in  the  San  Joaquin  Founda- 
tion, where  they  are  in  the  process  of  reviewing  ambu- 
latory care.     On  any  patient  enrolled  in  their  program, 
they  allow  what  is  called  a  broad  screen.     This  is  on 
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an  annual  basis  and  permits  an  annual  physical  exam- 
ination, chest  x-ray  and  blood  count,  and  it  may  well 
be  that  a  PSRO  would  decide  that  any  patient  who  is 
admitted  to  a  hospital  would  be  allowed  this  so-called 
broad  screen  regardless  of  diagnosis. 

Q.2: 

The  broad  screen  concept  is  fine — we  worked  with  that 
for  two  years  in  San  Diego,  but  unfortunately  it  is 
not  a  benefit  of  the  Medicare  program. 

My  second  statement  is  to  Dr.   Gamble.   John,  I  know 
you're  familiar  with  this  step,  but  you  left  it  out 
of  your  presentation,  and  that  is  the  step  that  you 
take  between  noncompliance  with  the  standards  and  the 
educational  program  or  disciplinary  action.     It  is 
implied  in  the  process,   and  that  is  the  review  of  the 
kickout.     I  think  if  we  always  keep  in  mind  that  stan- 
dards, norms,  criteria  that  you  establish  do  not  nec- 
essarily imply  poor  quality,  overutilization  or  any- 
thing until  it  is  looked  at  with  professional  judg- 
ment.    There  will  always  be  a  problem  diagnosis,  a 
problem  patient,   a  problem  practice,  a  problem  insti- 
tution because  of  their  very  complex  nature--that  will 
not  fall  into  community  criteria,  and  you  always  will 
have  to  validate  the  reasons ,  or  determine  the  reasons 
for  noncompliance  before  you  proceed  with  any  of  the 
other  steps.     I  know  you  know  it,  John,  but  it's  some- 
thing we  always  have  to  say  right  at  the  onset. 

Reply  by  Dr.  Gamble: 

I'm  sorry  that  I  left  that  out,  but  to  me  that  is 
implicit  in  peer  review. 

3.     Question  to  Mr.  Buchanan: 

In  your  system,  do  you  delegate  review  responsibili- 
ties to  hospitals  and  if  so,   could  you  give  us  some 
sort  of  thumbnail  sketch  of  how  you  handle  this  and 
how  well  you  think  it  has  worked. 

Reply  by  Mr.  Buchanan: 

This  is  the  one  other  issue  that  I  thought  I  ought  to 
address  sometime  today,   so  I'm  glad  you  asked.  We 
have  looked  at  this  problem.     I  had  some  difficulty 
with  some  comments  that  were  made  earlier  today  which 
seemed  to  imply  there  are  only  two  choices  in  establish- 
ing the  relationship  between  the  PSRO  and  the  hospital. 
On  the  one  side,  PSRO  could  say  we  are  going  to  do  it 
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all  or  the  hospital  could  ask  the  PSRO  to  do  every- 
thing,  actually  come  in  and  run  the  program.     In  the 
extreme,   the  PSRO  would  delegate  the  entire  respon- 
sibility to  the  hospital.     Actually,  what  we  have 
done  is  something  in  between  and  I  think  if  you  read 
the  PSRO  Manual  it  implies  that  a  whole  lot  of  options 
in  between  are  expected  and  perhaps  even  encouraged. 
We  have  agreed  very  much  with  the  idea  that  the  board 
of  trustees  of  the  hospital  has  the  ultimate  respon- 
sibility for  the  care  that  is  provided  there  and  that 
there  is  a  delegation  of  authority  to  the  medical 
staff  to  review  the  care  in  that  hospital.     We  have 
picked  up  at  that  same  point  and  said  the  medical 
staff  should  do  the  PSRO  work  in  its  own  hospital. 
Even  though  the  PSRO  law  is  a  little  fuzzy  on  that 
subject,  we  think  that  is  the  way  it  ought  to  be.  At 
the  same  time,  we  are  anxious  that  we  have  a  sort  of 
coordinated  and  consistent  approach  throughout  the 
community.     Our  organization  is  community  based,  the 
community  being  the  entire  state  of  Utah  in  our  case. 
We  are  looking  for  consistency  and  continuity,   so  what 
we  have  said  is  that  our  organization  will  retain  the 
staff  and  provide  the  support  system  that  the  physi- 
cians need  in  order  to  do  this  review  job.     This  means 
that  the  nurse  coordinators  are  working  for  us,  they 
are  located  on  site  in  the  hospital  and  to  some  re- 
spects,  they  appear  to  be  one  of  the  members  of  the 
staff  of  the  hospital,  but  they  are  ours.     The  nurse 
coordinator  given  that  relationship  sits  in  a  kind  of 
funny  position  in  that  she  is  responsible  to  us  for 
some  supervision  in  terms  of  the  consistency  of  her 
job,  but  she  is  responsible  to  the  physician  group 
selected  by  that  medical  staff  to  do  review.     She  is 
responsible  to  that  group  for  medical  direction,  for 
the  establishment  of  some  priorities  ,   for  deciding 
what  issues  are  going  to  get  the  most  attention,  and 
so  she  has  a  very  interesting  place  in  the  system.  So 
far  that  has  worked.     I  have  a  suspicion  sometimes 
that  it  is  more  a  function  of  the  personalities  in- 
volved than  it  is  the  system  itself  but  I  can't  prove 
that  one  way  or  the  other.     Maybe  somebody  else  will 
do  that  one  for  me.     But  that's  the  way  the  relation- 
ship is  and  we  have  entered  into  an  agreement  with 
each  hospital  that  sets  this  out  and  makes  it  crystal 
clear  that  the  medical  staff  itself  has  the  responsi- 
bility for  doing  the  review  in  its  own  hospital. 

Mr.  Pearce: 

I  just  want  to  elaborate  .a  little  bit  on  what  Dave 
said  without  necessarily  having  a  difference.  Our 
position  is  that  the  source  for  whom  the  nurse-co- 
ordinator works  is  best  worked  out  within  the  community, 
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but  I  don't  agree  with  him  that  there  is  only  one  way 
to  do  it.     Nor  did  the  council,   the  National  PSR  Coun- 
cil, when  Dr.  Alan  Nelson  proposed  to  them  that  the 
coordinator  work  for  the  PSRO  in  all  instances.  They 
did  not  support  him,   so  really  all  I  am  saying  is  that 
the  issue  is  open,  although  I  think  some  have  a  pre- 
ference . 

4.     Question  to  Mr.  Buchanan: 

You  have  told  us  a  lot,   for  which  we  are  grateful, but 
I  think  we  all  want  to  know  some  very  fundamental  things. 
How  do  you  set  up  a  PSRO?     Where  do  we  get  some  examples 
of  sample  by-laws,   sample  contractual  agreements,  such 
simple  things  as  where  and  how  to  apply;   those  things 
haven't  been  covered. 

Reply  by  Mr.  Buchanan: 

The  PSRO  Manual  itself  has  a  sample  set  of  by-laws 
which  aren't  bad.     I  only  made  some  relatively  modest 
changes  to  accommodate  some  ideas  we  had.     Any  regional 
HEW  Office  clearly  will  have  all  those  answers. 

Dr.  Goodman: 

You  can  write  directly  to  Dr.   Simmons'   office  at  HEW. 
They  will  make  all  that  information  available  to  you 
immediately.     All  those  sample  contracts  have  been 
worked  out. 

Mr.  Buchanan: 

I  assume  there  is  still  an  RFP  out,  A  Request  for 
Proposal  that  outlines  the  steps  to  be  followed  in 
preparing  an  application.     That's  what  we  went  through 
five  months  ago,   and  that's  all  fairly  well  documented. 
I  admit  that  if  you  look  at  the  RFP  you  will  see  it  is 
one  of  the  most  confusing  documents  I  have  ever  written 
and  it  will  take  you  a  little  while  to  sort  that  out. 
But  it  does  say  what  it  is  you  have  to  do  in  order  to 
submit  an  acceptable  application. 

Dr .  Goodman : 

The  timetable  for  many  applications  of  this  kind  can 
be  found  in  the  Federal  Register.     You  may  also  contact 
your  State  PSRO  Support  Center.     In  California  it  is 
located  at  215  Market  Street,   San  Francisco,  94105. 
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5.         Question  to  Mr.  Buchanan: 


Is  there  information  on  the  effect  of  the  program 
on  the  practice  of  medicine,  the  cost?     Has  the 
incidence  of  unnecessary  surgery  changed?     Has  the 
major  practice  of  medicine  changed?     Are  there  any 
dramatic  revelations  for  us  based  on  this  program? 
I  am  surprised  that  you  had  only  fifty  denials  out 
of,   I  think  you  said,   25,000  cases.     My  conclusion 
would  be  that  a  tremendous  amount  of  effort  was  put 
out  for  fifty  momentary  experiences  in  a  way.  It 
seems  like  it  isn't  appropriate. 

Reply : 

Heaven  help  us  if  we  think  that  counting  certifica- 
tion withdrawals  or  claim  denials  is  going  to  be  the 
evaluation  of  this  program.     As  a  matter  of  fact,  we 
got  very  upset  when  it  looked  as  though  the  national 
evaluation  was  going  to  emphasize  somewhat  a  count  of 
instances  where  punitive  action  was  taken.   I  absolu- 
tely disagree  that  counting  claim  denials  has  any- 
thing to  do  with  the  program.     As  a  matter  of  fact, 
I  have  been  a  little  upset  with  some  of  the  folks 
in  our  local  area  who  made  a  contract  renewal  de- 
cision and  used  that  kind  of  evidence  as  the  apparent 
basis  for  their  decision.     That's  very  disturbing  and 
very  disheartening.     As  a  matter  of  fact,   it  is  the 
one  criticism  of  the  PSRO  program  that  I  would  find 
valid.     If  the  PSRO  program  turned  out  to  be  nothing 
more  than  a  claim  denial  system,   I  would  quit  imme- 
diately.    I  have  no  interest  in  that  kind  of  business. 

It  is  possible  that  review  can  be  constructive,  that 
there  can  be  a  dialogue  that  changes  behavior.  Now, 
measuring  that  change  has  been  very  difficult.  Per- 
haps some  of  you  have  seen  a  couple  of  articles,  one 
written  in  relation  to  the  Sacramento  program,  one 
written  in  relation  to  the  Illinois  program.     Both  of 
these  claim  successes .     Both  were  challenged  as  tech- 
nical evaluations,  probably  legitimately  so,  without 
saying  whether  or  not  the  success  occurred,  only  that 
it  hadn't  been  proven.     That  made  us  a  little  cautious, 
as  you  might  gather,   and  in  addition  we  have  had  some 
data  problems.     As  a  matter  of  fact,   some  of  my  ex- 
perience with  carrier  data  relates  to  our  attempt  to 
construct  an  evaluation.     We  went  looking  into  data 
files  for  some  information  that  clearly  should  have 
been  there  and  couldn't  find  it. 
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Interestingly,   the  one  significant  result  that  I 
can  document  is  in  psychiatry.     A  group  of  eight 
or  ten  psychiatrists  in  one  town  made  an  effort. 
They  sat  down  and  said  we  are  going  to  do  some- 
thing about  the  problem.     It  was  a  rather  complex 
problem,  and  what  it  amounted  to  was  that  psy- 
chiatry days  of  stay  were  probably  50%  to  75% 
higher  than  they  ought  to  have  been.     And  they 
knew  it.     And  they  had  an  understanding  why.  I 
don't  say  that  we  did  it;   this  group  of  physicians 
did  it.     The  existence  of  the  program  was  a  sti- 
mulus, but  they  did  the  work,   and  the  effect  was 
to  change  the  number  of  patient  days  being  used 
for  psychiatry  patients  in  that  town,   and  they 
are  using  the  alternative  methods  for  dealing 
with  mental  health.     So  that's  an  achievement, 
and  it  is  documented  reasonably  well. 

Dr .   Goodman : 

With  the  statistic  of  fifty  denials  out  of  25,000 
claims,   I  think  it  is  obvious  to  some  that  one 
would  question  whether  the  medical  audit  system 
that  is  being  used  is  stringent  enough  to  actually 
monitor  for  quality. 

6.         Question  to  Mr.  Buchanan: 

In  your  presentation,  Mr.  Buchanan,   you  alluded  to 
the  fact  that  you  still  had  an  us  and  they  problem 
in  Utah.     Dr.   Simmons  this  mornTng  suggested  that 
on  the  basis  of  I  assume  some  hard  data,   that  90 
or  perhaps  even  95%  of  the  physicians  in  Utah  sup- 
ported the  program.     Do  you  have  some  hard  data  on 
physician  acceptance  and  cooperation  in  your  pro- 
gram? 

Reply : 

There  are  about  1600  physician  licenses  in  Utah.  We 
have  a  medical  school  and,   about  1200  privately  prac- 
ticing physicians.     We  have  a  membership  in  the  PSRO 
of  1075,   so  that  gives  you  an  idea.     Physician  mem- 
bers,  I  think  it  is  fair  to  say,   joined  the  PSRO 
because  they  were  led  to  understand  that  the  PSRO 
would  operate  essentially  the  same  as  our  two  year 
demonstration  project  which  preceded  PSRO.     As  a 
matter  of  fact,   the  Utah  State  Medical  Association 
went  on  record  as  endorsing  our  proposal  to  the  PSRO 
only  if  it  met  all  the  principles  that  had  originally 
been  set  out  for  the  Utah  Professional  Review  Organi- 
zation.    And  it  did.     In  fact,  on  July  1  of  this  year, 
we  just  switched  over  from  doing  non-government  review 
to  government  review  without  skipping  a  beat,   just  like 
that.     There  is  no  difference  in  the  program.  Physicians 
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understood  that,  and  they  joined  because  they  under- 
stood what  the  program  meant.     There  are  still  some, 
however,  that  give  us  that  them  and  us  business.  When 
we  get  into  some  new  hospitals,  we  hive  to  go  through 
that  process  each  time;  make  them  begin  to  understand 
that  the  program  is  theirs,   that  they  must  make  it 
work,   that  they  must  make  the  decisions  and  that  the 
program  is  them,   not  us. 

7.         Question  to  the  panel: 

I  am  a  hospital  administrator  from  Van  Nuys ,  Cali- 
fornia,  and  I  feel  like  I  am  in  a  minority  because 
most  of  the  audience  are  physicians .     But  I  am  used 
to  being  a  member  of  a  minority  because  I 'm  over  six 
foot  tall,   I'm  balding,   I'm  overweight,   I'm  Jewish, 
so  it  doesn't  make  any  difference.     Also  I'm  allergic 
to  penicillin.     But  my  question  related  to  cost.  There 
has  been  some  mention  of  cost.     The  federal  government, 
I  think  last  wek,  published  the  fact  that  the  health 
care  costs  have  increased  to  the  extent  of  an  annual 
rate  of  20%  per  annum  since  May  since  controls  went 
off.     Alexander  McMahon,  who  is  the  President  of  the 
American  Hospital  Association  said  that  the  federal 
government  doesn't  know  what  it  is  talking  about 
because  it's  only  9.3%,  but  we  know  we're  in  double 
digit  inflation  throughout  the  country.     This  morning 
both  Dr.  Goodman  and  Dr.   Simmons  referred  to  cost. 
One  indicated  that  because  of  the  reference  to  high 
inflationary  trends  of  health  care  costs,  PSRO  has 
come  into  existence.     The  other  indicated  that  PSRO 
costs  will  mean  further  increases  in  cost  of  health 
care.     When  you  put  all  these  things  together,  how 
can  we  as  members  of  the  health  profession  justify 
to  the  communities,   to  the  people  who  are  making  the 
complaints  about  high  costs  ,  how  can  we  justify  the 
additional  costs  that  PSRO's  will  inevitably  spring 
upon  the  entire  country? 

Reply  by  Mr.  Pearce : 

There  is  a  dual  issue  here.     First,   the  question  of 
high  cost  of  care.     The  first  baseline  of  justifi- 
cation back  to  a  public  has  to  answer  whether  that 
care  was  appropriate.     Was  it  necessary  and  appro- 
priate?    It  is  worthy  of  an  expenditure  to  be  given 
that  assurance.     Second,  did  you  get  value  received? 
Need  it  cost  as  much  as  it  did?     The  latter  is  an- 
other issue  and  not  necessarily  to  be  addressed  by 
the  PSRO.     The  baseline  is  necessary  in  order  to  get 
to  the  second  step. 
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Reply  by  Mr.  Buchanan: 

On  that  question,   I  would  just  like  to  make  a  couple 
of  points.     First  of  all,   I  think  ultimately  that  the 
cost  of  PSRO  review  will,  as  far  as  hospitals  are  con- 
cerned,  sort  out  in  the  neighborhood  of  1%  of  the 
total  hospital  charges.     That  will  just  give  you  an 
idea  of  the  scope.     We  are  currently  spending  about 
1-1/2%  in  our  program,  but  as  we  get  into  some  sam- 
pling issues,   there  are  ways  to  hold  down  the  cost. 
Second,   there  is  a  limit  as  to  how  much  physician 
time  can  be  devoted  to  this  program.     We  are  talking 
about  full-time  practicing  physicians  doing  the  re- 
view work.     So  I  don't  see  PSRO's  as  some  burgeoning 
bureaucracy,   at  least  I  hope  not,   and  so  I  don't  see 
it  getting  too  far  out  of  line,   something  like  1% 
seems  about  right. 


8.         Question  to  Mr.  Buchanan: 

Have  you  had  a  chance  to  go  back  over  your  initial 
criteria  and  reassess  how  critical  they  are  to  out- 
come or  to  patient  care? 

Reply : 

The  criticality  of  some  of  the  initial  criteria  I 
think  is  in  doubt.     What  we  have  difficulty  doing 
is  getting  the  committee  that  established  those 
critical  criteria  to  agree  that  what  they  did  in 
the  first  place  was  a  little  too  aggressive.  That's 
a  little  hard,  and  frankly  I  am  just  cooling  on 
some  of  those  issues  at  the  moment.     We  have  got  a 
little  bit  of  debate  running  among  several  different 
practitioners  within  the  state  and  we  are  going  to 
wait  and  see  how  some  of  that  comes  out.     Some  of 
the  lists  that  we  put  together  originally  were  very 
long  and  I  am  sure  it  doesn't  surprise  anybody  to 
find  that  physician  performance  in  relation  to  some 
of  the  elements  on  those  lists  was  not  very  high. 
What  we  have  had  trouble  dealing  with  is  beginning 
to  pull  those  pieces  off  the  list  and  I  didn't  know 
that  that  was  going  to  be  the  result. 


9.       Question  to  Mr.  Buchanan: 

It  was  stated  earlier  this  morning  that  when  PSRO's 
are  phased  in,  it  is  likely  that  other  review  mech- 
anisms for  federal  beneficiaries  under  the  act  may 
go  out  of  existence.  In  Utah,  has  this  happened  at 
all  on  any  level?  The  second  question  is,  what  is 
the  exact  cost  per  review  in  tne  total  cost  of  your 
program? 
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Reply : 


When  we  went  into  negotiations  with  the  payment 
agencies,   the  intermediaries,   the  state  govern- 
ments,  etc.,  one  of  the  issues  was  whether  or  not  Our 
program  would  replace  the  certification,  recerti- 
fication  and  utilization  review  committee  require- 
ments of  the  current  regulations.     It  never  occurred 
to  me  that  was  going  to  be  a  big  problem.     In  fact, 
Dr.  Nelson  called  up  Dr.   Simmons  and  said,     "Get  us 
a  waiver  on  this,  will  you?",  and  all  of  a  sudden, 
boom!     It  all  blew  up.     Henry  said,    "No  way — you 
solve  that  problem  at  home."     And  so  we  had  to  ne- 
gotiate with  BHI ,   and  with  the  State  Social  Services 
Department  that  runs  Medicaid,  plus  the  State  Health 
Department  that  is  responsible  for  monitoring  the  UR 
requirements  of  Title  18.     It  can  get  very  complicated. 
I  have  half  a  dozen  different  pieces  of  paper  that 
represent  everybody's  sign  off  on  the  waiver  of  those 
requirements.     Actually,  it  is  a  suspension,  and  the 
PSRO  program  is  being  substituted  for  existing  re- 
quirements, regulations  which  are  still  in  place.  We 
have  no  waiver.     All  we  have  is  a  substitution,   I  guess 
that  is  as  good  a  word  as  any.     We  have  done  it,  and 
in  those  hospitals  where  our  program  is  now  operational, 
that  is  the  only  review  system  for  government  benefi- 
ciaries . 

Regarding  unit  cost,  for  government  beneficiaries  my 
contract  works  out  to  something  like  $16  per  patient. 
I  got  some  funds  in  for  long-term  care  that  we  really 
haven't  tackled  yet  and  so  the  contract  gets  a  little 
fuzzy.  The  total  contract  is  $950,000  over  eighteen 
months.  That  was  the  award,  and  that  incidentally  is 
about  average  for  conditional  PSRO's. 

10 .       Question  .... 

I  am  in  the  field  of  hospital  administration  in  Sacra- 
mento.    I  have  a  comment  for  Dr.   Gamble  and  a  question 
for  Mr.  Buchanan.     Dr.  Gamble  stated  that  utilization 
review  is  not  related  to  the  quality  of  care.     I  think 
to  say  that  the  intent  of  the  agencies  which  require 
utilization  review  in  the  past  was  not  related  to  qual- 
ity concerns  may  be  accurate,  but  I  am  sure  it  is  de- 
batable.    But  this  is  a  moot  point  when  you  recognize 
that  the  actions  taken  to  implement  utilization  review 
decisions  can  and  do  affect  the  quality  outcome  of 
care,  when  the  accessibility  of  certain  services  as 
basic  as  skilled  nursing  care  or  surgical  operation 
facilities  is  at  issue.     I  can't  help  but  feel  that 
utilization  review  very  definitely  affects  quality. 
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Mr,  Buchanan,   I  was  very  frustrated  during  your  talk. 
You  talked  a  lot  about  data  collection,  data  validity, 
data  managers,  but  you  didn't  talk  about  the  type  of 
information  PSRO's  need  to  answer  those  questions. 
Since  hospital  administrators  and  the  hospitals  that 
they  manage  are  going  to  be  very  much  affected  by 
utilization  decisions  of  the  PSRO  and  because  hospital 
administrators  don't  have  representation  on  PSRO's,  I 
am  concerned  that  the  doctors  that  represent  our  hos- 
pital are  able  to  identify  and  analyze  and  choose  the 
most  efficient  manner  of  addressing  those  questions. 
Do  you  have  any  recommendations  to  the  physician  staff 
that  could  possibly  help  them  to  not  make  the  same 
mistakes  in  very  expensive  and  maybe  useless  informa- 
tion systems? 

Reply  by  Mr.  Buchanan: 

As  I  understand  the  question,  part  of  it  is  what  data 
are  we  going  to  collect?     I  think  it  has  been  pretty 
well  decided  that  the  Uniform  Hospital  Discharge  Data 
Set  should  be  used.     There  has  been  an  effort  over 
several  years  to  come  to  a  definition  of  that  set.  It 
includes  some  very  basic  information;  patient  identi- 
fication, age,   sex,   physician,  hospital,  diagnosis, 
procedure,  etc.     Somehow  that's  going  to  be  collected 
for  the  PSRO.     That's  what  Harold  Pearce  was  talking 
about  earlier  when  he  was  saying  that  there  would 
probably  be  a  data  sheet  tacked  onto  the  claim  form. 
A  couple  of  items  in  the  UHDDS  I  think  are  superfluous, 
but  generally  speaking  it's  a  very  nice  beginning  if 
it  is  done  right,   if  the  data  is  good,   and  if  we  are 
going  to  collect  it  on  all  the  patients.     Beyond  the 
UHDDS  we  are  talking  about  priorities.     You  decide 
what  it  is  that  bothers  you  and  then  you  decide  what 
data  you  need  to  collect  to  understand  that  issue. 
We  are  collecting  for  perhaps  8%  to  10%  of  the  patients 
just  a  yes-no  check-off  sheet  that  tells  us  whether  or 
not  for  that  patient  certain  criteria  were  met.  There 
are  a  whole  lot  of  problems  in  doing  that — defining  the 
criteria  and  making  them  objective  so  that  a  non-physi- 
cian can  deal  with  them.     That  data  is  very  simple  to 
report.     It  is  just  a  tabulation  by  physician,  by  hos- 
pital, by  program,   even  by  third  party  if  you  want. 
Incidentally,   I  think  it  might  be  an  interesting  study 
for  some  PSRO's  to  address  the  point  that  was  raised 
earlier,  whether  or  not  care  is  different  depending 
upon  who  the  payment  agency  is. 
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11.       Question  to  the  panel: 


I  am  the  Executive  Secretary  of  the  Council  of  Senior 
Advocates,  an  HEW  agency  funded  in  San  Diego  County 
by     the  State  Office  of  Aging  to  interpret  the  needs 
of  senior  citizens.     I  happen  incidentally  to  be  here 
as  a  reporter  for  the  Union  Tribune  in  San  Diego,  but 
that  is  a  separate  assignment.     I  am  at  a  loss  to 
understand  what  participation  senior  citizens  have  in 
the  matter  of  the  total  evaluation  of  the  program  as 
consumers.     I  can  understand  the  professional  evalu- 
ation and  having  been  a  hospital  administrator  for 
some  four  years  here  in  Los  Angeles  County,   I  am 
familiar  with  the  many  complaints  that  are  obtained 
and  are  resolved  at  the  ordinary  administrative  level. 
But  could  you  tell  me  how  effective  have  been  the 
consumers  in  participating  in  the  evaluation,  when 
only  fifty  out  of  25,000  seem  to  go  beyond  the  reso- 
lution of  the  PSRO? 

Reply  by  Dr .  Goodman : 

Section  1162  of  Public  Law  92-603  describes  the  com- 
position of  a  Statewide  Professional  Standards  Review 
Council.     In  addition  to  physician  representation  it 
provides  for  the  appointment  of  "four  persons  know- 
legeable  in  health  care  from  such  State  whom  the 
Secretary  shall  have  selected  as  representatives  of 
the  public  in  such  State  ..." 

Reply  by  Mr .  Buchanan : 

We  are  interested  in  having  some  consumer  input  and 
we  think  that  is  appropriate.     This  is  an  issue  that 
wasn't  quite  touched  on  in  the  law  as  far  as  an  in- 
dividual PSRO  is  concerned,  but  for  our  existing  pro- 
gram we  have  established  a  consumer  advisory  council 
and  the  initial  group  in  that  council  was  selected 
by  our  board.     Probably  this  was  not  the  best  way  to 
go  about  that,  but  at  least  we  have  gotten  something 
started  and  created  some  dialogue  with  the  consumers . 
They  have  not  participated  in  the  evaluation.     As  a 
matter  of  fact  it  is  not  clear  to  me  that  I  would  know 
quite  how  to  do  that. 
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